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PREFACE TO THE NINTH EDITION. 

Upon being asked to undertake the revision of 
Rattigan’s Digest, for by that short title this work will 
always be known, the first feeling that was paramount 
was that of a high honour at being associated, however 
slightly, with the name of one of the greatest legists the 
Punjab has known, that of Sir William Rattigan. 

How great he was has been emphasized by the close 
intimacy with the nature of his work, which an attempt 
at revising it has enforced. That greatness consists 
mainly in a power of condensation, of clarity of expres¬ 
sion, and an appreciation of principles. 

In undertaking this revision I have attempted to keep 
entirely within the lines of Sir William Rattigan’s own 
scheme, and have contented myself with bringing the work 
up to date without interfering with the original text. 

This has not been altogether easy. In one case, namely 
the portion dealing with escheat, I do not feel satisfied that 
the law has been quite correctly stated I have, however, 
left the text as it stood, adding a note to the section. 

I have also felt uncertain as to whether in the Chapter 
dealing with pre-emption, which Sir William Rattigan 
composed when the law on that matter was governed by 
the Punjab Laws A ct, it would not have been wiser to 
recast it in the light of the present statutory law. To do 
so woiild have been to discard the author’s production and 
to substitute something which was not his; and, accord¬ 
ingly, after full consideration I came to the conclusion 
that I should leave the Chapter, as Sir William’s own son 
did, as a monument to the author hims If. 

I feel sure that in doing so I am observing what would 
have been Sir Henry Rattigan’s own wish. 

I can only trust that in this revision the quality of the 
work has not been injured by me, and that the further 
annotation, by bringing the book up to date, will contribute 
a little to its utility. 

To revise the work of another is at any time a difficult 
task ; it is particularly so when the work is that of 
some one not far short of a genius. In view of this difficulty 
1 trust I will bo pardoned for any errors of judgment that 
I may have committed. 

T. P. ELLIS, 

Lahore, June 15,1921, 
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fcREEACE TO THE SEVENTH EDITION. 


Ovek eight years have elapsed since the publication of 
the last edition of this “ Digest, ” and as the whole issue 
of that edition has been sold out and many requests 
have been made to me to publish a new edition, I have 
endeavoured, in such leisure moments as my official 
duties would permit of, to revise the work, and to bring 
it up to date. The result of my labours is to be found 
in this volume, and I hope that the Bench and the Bar 
of this Province, and all others who may be interested 
in the very fascinating subject of this work, will approve 
of the present edition. Since the publication of the last 
edition neither the Legislature nor the highest Appellate 
Court of the Punjab has been inactive, and as a consequence 
I have found it necessary to make many additions, 
alterations and amendments. At the same time, I may 
be pardoned if, with filial and (as I believe) justifiable 
, appreciation, I draw attention to the fact that, save in 
those particulars which have been the subject of legislative 
enactment, none of the leading principles or expository 
rules of the Punjab Customary Law as enunciated by 
the author of this Digest have been materially affected 
by the further and, in many respects, more searching 
and thorough investigation which the Chief Court now 
deems necessary, and demands, in every case where a 
question of custom arises. On the contrary, further 
and more elaborate inquiry has, in more than one instance, 
tended to corroborate views which he ventured to 
hold, despite decisions of the Courts to the contrary, and 
as a result I feel justified in asserting that there have been 
very few officials or non-officials who possessed in a like 
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degree his intimate and accurate knowledge of the character 
and customs of the peoples of the Punjab. But among 
these few a late Senior Judge of the Chief Court, Sir 
Meredyth Plowden, stands pre-eminent, and his illuminating 
judgments on difficult and intricate questions of Customary 
LaW were highly valued by his life-long friend, the author 
of this Digest, and will, I have no doubt, always command 
the respect of the Bench of this Province, 

H. A. B. R. 
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PREFACE TO THE FIFTH EDITION. 

In preparing the present edition of my Digest for the 
press I have endeavoured to justify the favour which 
has hitherto been extended to the work by again carefully 
revising every proposition in the text. I have also in 
some instances re-written the explanatory notes, so as to 
bring them into more complete harmony with the latest 
^ case law. I trust, therefore, it will be found that the 
work still faithfully reflects the most recent development 
of the leading doctrines of Customary Law as judicially 
determined in the Punjab. I have from the first set this 
limit to the scope of ray labours, and I have consequently 
abstained from propounding any proposition for which a 
distinct judicial authority could not be cited. For this 
reason speculative doctrines have been studiously avoided, 
and I have not concerned myself with materials which 
had received no judicial sanction. Nor can it be said that 
the only source of information I have sought has been 
meagre or insufficient for the compilation of such a work 
as mine, as will readily be admitted by any one familiar 
with the volumes of the Punjab Record. 

Customary Law in the Punjab has, in fact, reached 
a stage when it can no longer be said to be merely 
stored up in the unexpressed consciousness of the 
people. It has long since found expression in external 
acts, at least upon all the most important topics which 
concern the practical lawyer, and a remarkable feature 
of this people’s law is, that notwithstanding the heteroge¬ 
neous composition of the communities which have given 
it birth, there is very little divergence in the leading 
principles which underlie it. The true explanation of this 
potewoithy circumstance is, that in village communities 
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in the Punjab, as in Russia and elsewhere, the original 
notion of kinship, which may have been the foundation- 
stone of their earliest history, lias, in most instances, 
given place to a more practical notion of common 
interest only (a m»wtd evenev), for which the 

land, in some part of which the inhabitants hive built 
their homesteads, furnishes the real and all-sufficient 
basis. At the present day, with the gradual introduction 
of strangers which has everywhere taken place, it would 
be difficult to find a single village of more than twenty 
years’ growth, in which it could be said with truth that 
the existing inhabitants were, to borrow an expressive 
phrase from Aristotle,* opoyaXaKns, which may be translated 
“ suckled with the same milk. ” In short, in the Punjab, 
as in the kw/mu of Attica, it is not the tie of actual blood re¬ 
lationship which necessarily gives the rights of membership 
in any given village community, but the fact of actual 
association in that which constitutes its home and centre of 
activity,! namely, the ownership of the land. The com¬ 
mon interest, therefore which attaches to this home tends 
also to produce common customs regulating the devolution 
and transfer of individual rights in land throughout the 
community, irrespec ive of the religion or clan to which 
its various members may belong. Thus, in my opinion, 
local, common interests have as much, if not more, influence 
in developing customs affecting such matters than mero 
brotherhood arising from kinship. Were this not so, it 

*Polit. 1 2.6.1252 B.; oi)s KaXovcrt rives 6poya\aicras. 

fCf. Dr. Emil Kuhn's Entstehung der Staedte der Alten, Leipzig, 1878, 
p. 71; and W. Warde-Fowler’s The City State of the Greeks and Romans, 
pp. 30. 31. Thus, too, Aristotle defines a village as “ a community of 
many families, constituted originally for a lasting advantage” S’t/k 

tt\ei6vuv oIkiwv KoivuvCa npwri) xpyatus even tv p r) hpqptpov Kupi) 
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would be extremely difficult to account for the fact, which 
is recorded in the Rivnj-i-am of many districts, that all 
the tribes, Muhammadan as well as Iliudu, of a particular 
locality, concur in the same answer on some topics of 
Customary Law,* as, for instance, in regard to the ex¬ 
clusion of daughters by male agnates, or that no gift of 
ancestral land can be made without the consent of the 
heirs. And inasmuch as like conditions produce like 
customs and usages, it is not surprising to find that other 
principle which the late Sir Henry Maine mentionsf as 
succeeding that of blood relationship—namely, local 
contiguity —establishing itself as the basis of common 
action, and producing analogous customs in other neigh* 
bouring villages, where the conditions of life and the 
land tenures are substantially alike. 

I have only to add that I have derived much instruction 
and valuable aid from a recently published work on the 
Tribal Law of the Punjab, which is for the most part 
the outcome of the vast experience and intimate knowledge 
of landed tenures in ihe Punjab of the present learned 
Chief Judge of the Chief Court; and I desire to record 
here, Qnce for all, my obligations to the learned authors 
for the valuable data which they have so laboriously collected 
and so lucidly expounded. 

Lincoln’s Inn, 

March, 1896. W. H. R. 

* See a further illustration in I. L. R, XX Bom. 53, 
t Ancient Law, Cb. V., p. 129. 
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When I undertook, at the request of a late respeoted 
Judge of tho Chief Court, to compile a Treatise on the 
Customary Law of the Punjab, in the execution of 
which he subsequently took a material part himself—which 
I need hardly add gave to tho work much of the value 
it may be deemed to possess—my main object was to 
collect together and systematize the numerous decisions 
of that Court, some reported, but the greater number 
not so, on questions of succession, alienation, marriage, 
tenures of land, adoption and the like. It was hoped 
that by thus grouping and classifying a large body of 
decisions of this k'nd together facilities would be afforded 
for ascertaining what was really the Customary Law 
with respect to most matters appertaining Io the domain 
of private rights, to which it was well known that the 
agiicultural population was tenaciously attached, or where 
divergencies occurred, and how far they were peculiar 
to particular tribes or localities. It had long been felt 
by those best acquainted with the habits and customs 
of the rural population that neither the Sham nor the 
Shastras really exercised any direct influence among them 
in regard to such matters, and it was also known that 
the Hindu and Muhammadan, though differing in religion, 
were often united together in the village community, as 
it was natural they should be, by the same common 
rules regulating the devolution and disposal of property 
which, in theory and frequently in practice, was recognized 
as involving a community of interests.* But unfortunately 

*Thus, in the Muzaffargarh District, the Brahmins have declared their 
adherence tb Jat customs; and it is said that there is scarcely a Bahrain 
there who has the slightest knowledge of the Hindu law books, or is even 
acquainted with tneir names, tee th§ Settlement 0Ulcer’s decision in 

m 1072 of 1880 , 
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not only had inquiries into points of Customary Law in 
many cases been carelessly and insufficiently conducted, 
but no attempt had been made to test their accuracy by 
comparison with similar cases in other districts affecting 
the same class of persons. The result was, as might have 
been expected, that a mass of conflicting rulings were 
passed which, instead of defining and consolidating the 
Customary Law, tended much more to render it confused 
and uncertain. But when the decisions for the past ten 
years had been grouped and classified under "proper heads, 
this evil was, to a large extent, checked, because comparison 
was then rendered easily accessible, and the Courts of 
First Instance had the lines of enquiry as it were placed 
before them. But a still further advantage was gained 
in exhibiting, despite the unsystematic method of inquiring 
into customs that had hitherto prevailed, a remarkable 
uniformity of Customary Law in regard to certain matters, 
which went far to prove that the rules thus evidenced 
owed their origin less to the peculiarities of race or 
religion than to the constitution and needs of the village 
system. Thus, numerous cases proved that women merely 
took a life-interest in estates. to which they succeeded by 
inheritance, while the constant recurrence of the practice 
of childless proprietors appointing an heir from amongst 
their kinsmen proved also that this was but a survival 
of the most ancient form of the archaic fiction of 
affiliation. A further period of five years, during which 
the subject of Customary Law has received special attention, 
has enabled many doubtful points to be more accurately 
ascertained, while it has confirmed in many respects doctrines 
previously declared. The time has therefore arrived, I 
think, when it is possible for an attempt to be made to 
arrange the] leading topics of Customary Law in a few 
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simply-worded propositions, embodying what is conceived 
to be rules that are generally accepted by both Hindus 
and Muhammadans alike, and noting, as exceptions, instances 
where any divergence from these rules has been found 
to exist. The following chapters are an outcome of a 
first, attempt of this kind, and I hope they may not 
only be useful as focusing within a narrow compass the 
present state of Customary Law in this Province, but 
also in facilitating any future attempt to codify that 
law*—an ultimate possibility which I for one see no 
reason for supposing to be beyond the hope of realization.! 
In saying this I am quite alive to the danger of reducing 
Customary Law to a condition of fixity in a semi-developed 
state of society, the effect of which is always to hinder 
the gradually operating innate generation of law by a 
process of natural development, independent of accident 
and individual will, which best accords with the varying 
needs and spirit of a people thus circumstanced. It is 
in this sense, as Savigny explains, the often misused 
passage of Goethe that “ laws are a fatal heritage, which, 
like a disease, trail their curse from age to age, ” should 
be understood, and not as expressing a general condemnation 
of positive law.+ Nor do I wish to be understood as 
advocating any immediate measure of the kind referred 
to. It may, indeed, be impracticable to do anything in 
this direction for some years to come; but all I wish to 
• maintain is the principle that here, as in every other 
department of law, our object should be to so mould 
our materials together as to form, at some future period, 
one harmonious body of law, as well known and as clearjy 

♦ Remembering what Bentham bas said :—Celuiqui a le moins reussi dans 
la composition d' un Code , a fait un bien immense . 

t See also Tupper’s Customary Law , VoL 1, 15 (reprint). ., 

j System % bk. 1, kap. II, 13 41 Gesetsgebung, ” page 42 , Berlin, 1 $ 40 , 
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defined as Statutory Law itself. Occasional divergencies 
wopld, of course, have to be provided in dealing with 
a law affecting diverse tribes and races, as it may be 
conceded that Voltaire only expresses a commonplace truth 
when he observes “ that the more vast a State is in size 
and composed of different peoples, the more difficult it 
becomes to unite all together by one and the same 
jurisprudence,” * To some extent this remark of the French 
Historian is applicable to a large Indian Pro ince like the 
Punjab, and I do not deny—in fact, I have fully 

experienced—the difficulty to which he alludes. But I 
think it may be largely overcome by exhibiting the points 
of difference, which, after all, are not so numerous as might 
be expected, in the way I have adopted, as exceptions 
to general rules—branches as it were of a parent 
stream flowing out of, and yet running parallel with 
and distinct from the latter. The present compilation is, 
in fact, a supplement to, and as it were a digest of the 
principles enunciated in, the larger treatise, which was the 
joint production of Mr. Justice Boulnois and myself; and 
I believe it will be found to embrace the leading principles 
of Customary Law, so far as they have yet been judicially 
ascertained. In order, moreover, to make the work as 
complete as possible, I have incorporated the provisions 
of those Acts of the Legislature applicable to this Province 
which have consolidated certain branches of the Civil Law, 
such, for instance, as the Punjab Tenancy Act, the Punjab 
Land Revenue Act, and the Punjab Laws Act, which may 
be regarded as the first steps towards provincial codification. 
For the same reason I have been obliged in some places,, 
where no other guide was available, to refer to the 

*Plus U'i Fjlal eat paste et compos de nationsi diverses, plus il eat difficile 
de lea riuni par une m$me jurisprudence. Histoire del' Empire de iiussie, 
too* II, XIII; des lots, page 144. 
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doctrines of the Hindu and Muhammadan Laws, as in the 
Chapter relating to marriage and prohibited degrees, 
concerning which custom has introduced but few, if any, 
innovations. 

My object, in short, has been to collect and classify the 
materials for a future code ; and while I am fully sensible 
of the many difficulties involved in such an undertaking, 
and of the shortcomings of the present crude attempt, I 
have, at least, the consolation to know, in the language 
of the greatest of modern jurists, “ that truth is not advanced 
merely by the absolute knowledge and expression of it, 
but also by pointing and clearing the way to it, and by 
firmly settling the questions and problems on the solution 
of which all success depends. By this means we assist 
others to attain that end which it may not perhaps be 
given to ourselves to reach.”* After what has been said 
above, it is scarcely necessary perhaps to add the caution 
that the propositions laid down in the following pages 
are not intended to exclude, but rather to aid judicial 
inquiry in future cases. It is important, however, that 
the design and aim of the work should not be misuuderstood. 
In conclusion I have to express my acknowledgments 
to the learned Judges of the Chief Court for much valuable 
assistance they have kindly afforded me in the compilation 
of the work; and especially my best thanks are due to 
Mr. Justice Plowden for liis courtesy and kindness in 
placing many important manuscript notes of decisions at 
m»y disposal. 

W.H.R. 

5 tit Septembfr 1880. 

*Dass die Wakrlieit nicht bios gefd'rdet wird, indent wir sie unmiUelbar 
erbennen und aussprechen , sondern auch indent wir den Wey dazti zeigen und 
bahnen, indent wir die Fragen and Aufgaben fest stellen auf deren Losung 
ailer Erjoly berulit\ dann heL fen wir Anderen , an das Ziel zu gelangen $ 
welches zu errrichen uns nicht geutihrl wurde.— 8aVigny ; System desheutigen 
Rdmitchen becht8 9 Vorrede , page L, Berlin, 1840* 
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A DIGEST 

OF 

CIVIL LAW FOR THE PUNJAB 

CHIEFLY BASED ON THE 

CUSTOMARY LAW- 

PRELIMINARY. 

Custom in this Province is the first rule of decision 
in all questions regarding succession, special pro¬ 
perty of females, betrothal, marriage, divorce, dower, 
adoption, guardianship, minority, bastardy, family 
relations, wills, legacies, gifts, partitions, any religi¬ 
ous usage or institution, or alluvion and diluvion. 

Authorities. —Section 2, Regulation XT of 1825, and Section 
5, Act IV of 1872. 

Explanation 1. —The intention of this section of the 
Punjab Laws Act is, that the primary rule of decision in 
all questions relating to the matters specified shall be custom^ 
where a custom exists, and that the Hindu and Muham¬ 
madan laws shall only be applied where no such customary 
rule prevails. The section does not presume that custom is to 
govern the parties to the exclusion of the ordinary law, bat 
it prescribes that it shall govern them in certain matters in 
tlio first instance, and though, except in certain cases where 
the custom contended for is so general that it may be pre¬ 
sumed to exist [No, 39 P, R. 1884 (at p. 94, par a*. 1 from 
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top)] tlie person who alleges a custom contrary to some 
precept of his personal law is, prim a facie, bound to prove 
that custom (as in No. 47 P. R. 1900), the regulation of 
this burden depends on a rule of procedure or evidence only 
in order to ascertain whether the special custom does or does 
not exist. The rule of decision remains the same, and its 
operation is merely suspended until the ascertainment of a 
fact, e.g the existence of a custom. If a custom is proved, 
it must be applied to the exclusion of the personal law ; if 
it is not, the second branch of the rule must then receive 
effect (No. 149 P. R 1888 ; No. 198 P. R. 1889 (at p. 703); 
No. 23 P. R. 1897 ; No. 94 P.' R. 1898). Cf. No. 21 P. R. 
1890 ; No. 62 P. R. 1892 (at p. 235); No. 127 P. R. 1893 ; 
No. 60 P. R. 1895 ; No. 41 P. R. 1901 (p. 130) ; No. 54 P. 
R. 1903, and cases there cited (pp. 208, 209) and No. 13 
P. R. 1919. As to the effect of proof of adoption of certain 
agricultural customs on the question whether agricultural 
customs have been generally adopted by a tribe see No. 32 
P. R. 1915. As to non-agriculfcural classes who held land 
and observe customary rules, see posty —Para. 61, Explanation 
I. The F. B. of the Chief Court has recently held by a 
majority that among parties who generally follow the princi¬ 
ples of customary law, the Court is justified in falling back, as 
a last resort, on their personal law for the decision of a point 
in issue, if no definite rule of the former law applicable to 
the case before it can be found (No. 110 P. R. 1906, Clark, 
C. J., and Kensington, J., dissenting). See also No. 32 
P. R. 1915 but CJ. No. 20 P. R. 1919 where it is held that 
failure to prove a custom doe3 not mean that there is no 
custom and that there personal law must be applied. And 
it does not follow that a family which observes a customary 
rule in one particular, is necessarily governed in all matters 
by custom (21 Indian Casesy p. 944), It has been held 
also in No. 32 P. R 1915 that where a tribe undoubtedly 
once followed personal law the onus of proving that a custom 
is now flowed lies on the assertpr. 
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Explanation 2.— The customary law of the Punjab is an 
unwritten law f and the records commonly known as the 
Rivaj-i*am are only evidence, the value of which varies 
considerably, as to what that unwritten law is ( per Plowden, 
S. J., in No. 50 P. R. 1893 ; and per Robertson. J,, in 
No. 13 P. R. 1900 (at p. 50)). When based on authenti¬ 
cated precedents, the value of such records is great. But 
whero the Settlement Officer, charged with the preparation 
of such records, has “shaped public opinion on most ques¬ 
tions in the direction in which he himself and others of 
longer experience thought equitable” as Mr. Thorburn can¬ 
didly acknowledges he did in the Bannu district, the value 
of entries purporting to expound local customs is obviously 
reduced to zero. And it must, T fear, be added, that in the 
settlement records of other districts also, although we may 
not have a similar candid avowal with respect to them on 
the part of the Settlement Officer such as Mr. Thorburn 
supplies, identical influnces would nevertheless explain 
many of the most dogmatic statements of alleged customs 
which occur in them, for which no precedents are cited and 
for which, probably, none would be found to exist. See 
also Mr. Justice Robertson’s warning against placing too 
much reliance on mere answers of village people as to custom, 
Cuetomary Law of Rawal Pindi , referred to in No* 29 P. R. 
1900 (at p, 100). A recent judgment of the Privy Council 
'No, 45 P. R, 1917 has stated that the Rivaj-i-am is a public 
record prepared by a public officer in discharge of his duties 
and under Government rules ; that it is clearly admissible in 
evidence to prove the facts entered therein subject to rebuttal. 
The Board accepted the statement in the Rivaj-i-am though 
unsupported by instances. This rule has since been interpret¬ 
ed as meaning that where a Rivaj-i-am states that a custom 
of general well-known applicability exists in a particular 
locality it should be followed even when it is unsupported 
by instances, but not when the custom recorded is exceptional 
in character; see No. 84 P. R. 1917 ; No, 94 P. R. 1918; 
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No. 13 P. R. 1919 and I Lahore 284. In No. 108 P. R. 
1900, the Rivaj-i-am was rejected because not supported by 
instances ; see also in No. S9 ibid ; 15 P. R. 1902 (pp. 57, 58); 
48 Puni. L. Rep. 1903 ; Nog. 7, 38 and 45 P- R. 1916. But 
cf. 22 P. R. 1904 (p. 91); See note at foot of p. 13, post 

Remark 1.—By Muhammadan law no custom opposed to the 
ordinary rule of inheritance has any force (X Cal. L. Reps. 
603). The Hindu l$w, on the contrary, recognises custom 
as “ transcendent law.” 

Remark 2.—In regard to Muhammadan converts the pre¬ 
sumption is that they follow Muhammadan law (l. L. R. 
X Bom. 1 ; XX ibid 53 ; 2 Agra 61 ; and 3 Agra 82). 
The burden of proof lies on the party alleging a contrary 
custom (I. L. R. XX Bom. 53). In the ease of Hindu 
converts to Christianity, the Hindu law ordinarily ceases to 
have any binding force upon the convert, but the latter may 
show by his subsequent conduct by what law he intended to 
be governed ( Abraham v. Abraham , IX Moor. Ind. App. 
195). See also No. 36 P. R. 1909. 

Remark 3.— Jains, in the absence of a contrary custom, are, 
as Hindus, governed by the Mitacshara law (T. L. R. Ill 
All. 55). Cf also No. 20 P. R. 1897 ; No. 15 P. R. 1902 ; 
No. 74 P. R. 1911 ( Bhabra Jains of Kaithal) ; No. 74 P. R. 
1916 ; I. L. R. 8 All. 319 ; I. L. R. 27 Cal. 379 ; I. L. R. 16 
Mad 182. So. also it has been held that Sadhs are bound 
by the Hindu law in the absence of a special custom (I. L. R. 
YHI All. 646). Likewise as regards Qosains (No. 135 
P R. 1884). 
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CHAPTER I. 

THE ESSENTIALS AND PROOF OF A VALID CUSTOM. 


INTRODUCTION. 

1 have elsewhere observed* that usages and customs, no less 
than religions, undoubtedly descend by inheritance, and any 
one familiar with agricultural communities in the Punjab 
will not be disposed to dispute the truth of this observation. 
To the Jat agriculturist his rivaj —the custom of his village, 
tribe or family—is tteonly law which his limited intellec¬ 
tual capacity can comprehend. The Muhammadan and 
Hindu laws are, as a rule, as unknown to him as the.langu- 
agcs in which those laws are composed.f But what has 
once supplied a rule of decision readily serves for another 
occasion, and thus by gradual repetition the rule gains 
strength and sanctity, and finally acquires its binding force. 
The principle, "moreover, of what Sir Henry Maine called 
“ local contiguity,” "seems also to produce a considerable 
degre^ of harmony in the leading principles of the law 
thus generated, which is remarkable considering the hetero¬ 
geneous elements of which village communities are com¬ 
posed. The British Legislature in this country has always 
shown a tender regard for native customs end usages. But 
it Was not to be expected that a civilized European Power 

* Science o f Jurisprudence , 3rd Ed., p. 19. 

f As a further illustration of how the law prevailing in a given community 
may govern all persons residing within that community, reference may be 
made to the Suri Borah Muhammadans of the Dkandhuka Taluka in Gujarat 
who follow Hindu customs iu matters of succession and inheritance (I. L. It. 
XL Bom. 53). , 
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would give its sanction to ever/ kind of usage, and thus 
limitations were introduced into the Punjab Laws Act which 
are consistent with the principles of enlightened govern¬ 
ment. The object ot the present chapter is, therefore, to 
state these limitations; and the importance of recognising 
at the outset what are the essentials of a valid custom, and 
how such a custom is ordinarily to be proved in a Court of 
Justice, cannot be exaggerated. 


1. A custom to be valid must— 

(a) not be contrary to justice, equity or good 
conscience. 

Authority.— Section 7, Act IV of 1872. 

Illustrations:— 

1. A custom that a married woman may, without the 
permission of her husband, leave him and in his lifetime 
contract a second valid marriage with another man, is bad as 
immoral (II Bom. H. C. Reps. 117 ; I. L. R. II Rom. 140 ; 
VII Bom. H. C. 133, a. c. ,j. ; No. 29 P. R, 1883 ; No. 78 
P. R. 1884 ; No. 84 P- It. 1889 ; No. 49 P. It, 1890 ; No- 
72 P. R. 1892 ; No. 33 P. R. 1890). 

But there is nothing immoral in a caste custom by which 
divorce and re-marriage are permissible on mutual agreement 
on one party paying to the other the expenses of the latter’s 
original marriage (par is am) ( I L. It. XVII Mad. 479). 

2. So also a custom recognising a right of heirship in an 
illegitimate son by an adulterous intercourse is bad (I. L, R. 
II Pom. 140). 

3. A custom for a “ Khan Malik,” who is not ft proprietor 
of the village, to levy marriage fees from Hindus, is art oppres¬ 
sive custom, and therefore illegal (per Plowden, J., in No. 64 
V. E- 1880) 
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4. A custom which any honest or right-minded man would 
deem to be unrighteous, is bad as unreasonnble (Paxton v 
Courtenay , 2, F. k F. 131). 

5. A custom of the gold lace weavers of Amritsar, 
whereby the employer of a workman becomes liable to the 
previous employer of such workman for any balance due to the 
former for wages received in advance by the latter, held to be 
unreasonable as opposed to equity, justice and good conscience 
(No. 49 P. R. 1897). 

6. So also a custom that certain Churns of Kasur were 
entitled to half the value of skins of alt animals dying in the 
said town, as against other Churns who actually disposed of 
the carcases, and would ordinarily be entitled to the whole 
value of the skins, held to bj an unreasonable custom (No. 2 
P. R. 1896). 

7. A custom for an association of women to enjoy a 
monopoly of the gains of prostitution, is immoral (I. L. R. I* 
Mad. 168). 

8. And for such an association of woman to adopt girls 
with the view of bringing them up to prostitution, is also 
immoral (I. L. R. IV Bom. 515). But see I. L. R. XI Mad. 
393, and I. L. R. XIV Bom. 90* 

9* The practice of selling daughters for a consideration, is 
a bad custom (F Indian Jurist , 70). Compare No. 106 P. 
R. 1879- 

10. A custom whereby the proprietors are entitled to one* 
fourth of the proceeds of sales of houses in villages as propriet* 
ary dues, is not contrary to justice, equity and good conscience 
(No. 27 P. R. 1882). Compare I- L. R VI All. 47. 

11. A custom rewarding services by skins of all animals 
dying in a village is not unreasonable or invalid (No* ll P* 
R. 19C0). 
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12. A custom by which one village has the right to cut 
brushwood in a neighbouring village for repairs to a water- 
course is not an unreasonable one (No. 31 P. R. 1882)- 

13- A custom whereby adna mahks are not entitled to 
recover lands which have reappeared after submersion, with¬ 
out payment of haqjari to the ala maliks , is neither unreason¬ 
able nor invalid (No* 33 P. R. 1903). 

14. A custom entitling each shopkeeper in a bazar to use 
the land ia fronb of his shop for stacking grain is neither 
unreasonable nor uncertain nor opposed to public policy 
(No. 7 P R< 1899). 

15. A custom permitting a watercourse to be take! through 
lands of a neighbouring village, subject to compensation to 
the proprietori of such village, is reasonable (No. 37 P. 
R. 1899). 

16. But a custom by which the inhabitants of a parti¬ 
cular zeuhadari claimed the right of fishery in blills belonging 
to the zemindar, held to be bad as unreasonable (I. L. R. IX 
Cal. 698)* 

17- A custom for the inhabitants of several adjoining or 
contiguous parishes to exercise the right of recreation over 
land situate in one of such parishes, is bad ( Edioardes v* 
Jenkins, (1896) 1 Ch, 308). 

18* A custom which allows a broker to deviate from his 
Instructions is unreasonable [VIII Bom* H* C. Reps. 19 
(a- c* j.)]. 

19* A custom attributing to mere cohabitation all the 
legal eflects of a marriage, thus confounding concubinage with 
marriage, is invalid (No- 29 P> R. 1883 ; No. 49 P- R. 
1890 ; No. 52 P. R 1899). But sec No- 33 P. R., 1896 ; 
No. 73 P. It, 1896 : No. 115 V. R. 1900 ; No. 135 P. R. 
190? ; and No C5 P. R. 1911. 

20. A custom by which the keeper of a brothel is entitled 
to succeed to the estate left by her nochi s is immoral and 
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invalid (No. 89 P- R 1884 ; No. 76 P. R. 1918 ; T. L. R. 
XXT Cal. 149) : <•/., however, No. 95 P. R. 1884 ; No. 166 
P. R. 1883 ; No 62 P. R. 1892 ; No. 52 P. R. 1393 (P. C.) 
and No. 190 P L. R. 1912 as to customs governing succes¬ 
sion to estates left by prostitutes. 

21. A custom validating the sale of a religious trust or 
odicc is invalid (L. It. IV Ind- App. 76 : 1. L. R. VI Mad. 
76 ; No 106 P. R. 1892 ; I L. R. XV Mad. 183) ; but see 
I. L. R. XVI Mad- 146 and I. L. R. VI Bom. 298. 

22. A custom recognising tin; right of a person who 
had abetted the murder of a relation to inherit that 
relation’s property, would be against public policy and 
void (No. 71 P. R. 1900 ; see also XIV Mad. L. J. Reps. 
297 ; and 41 P. R. 1906) ; but the brother of a murderer 
is not debarred from succeeding to the murdered person’s 
property (No. 69 P. It. 1919). 

( b) not have been declared to be void by any 
competent authority before the passing of the 
Punjab Laws Act, i.e.. tlu: 28th March, 1872. 

Authority. —Section 7, Act IV of 1872. 

(c) not contravene any express law. 

Authorities. -Perry’s Oriental Cases, 110 ; 3 T. R. 271; fr, 

20 D. 11, 7 ; 2 Moo. T. A. 141 ; 51 L. J. 295 Chanc. ; I. L- 
R. V All. 260 ; 9 Q. B. Dn 546. 

Illustrations : — 

1. A custom disabling tenants-at will from claiming 
compensation for improvements contrary to the terms 
of the Punjab Tenancy Act (No. 73 F, R. 1870). 

2. Or over-riding the provisions of the Limitation Act 
(I. L. R. Ill Bom. 174). 

(d) be ancient, certain and invariable. 

Authorities. —W. R. for 1864, page 39 ; 10 Suth. W. R. 35 

(P. C.) ; 15 Suth. W. R. 47 (P. C.); I, L. R. I- Cal. 195 
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(P. C.); XII Ben, L. Reps. 396 (P. C.) ; X Bom. H. C. 
241 ; XI ibid 249 ; Revenue Rules sanctioned by Punjab 
Government under Act XXXI of 1871, Section 14 (Clause 
5) ; Hur Pur shad v. Sheo Dyal (1876 , Privy Council Judg¬ 
ments, by Baldova Ram Pave, p. 51 ; S. C. L. R. Ill Ind« 
App. 259 ; L. R. XXVI Ind. App. at page 57 ; 1. L. R. I. 
All. 440 ; II ibid 49 ; XIV Mad. 420 ; No. 52 P. R. 1868 ; 
No. 21 P. R. 1900; I. L. R. XXIV All. 273 (P. C.) ; 
XXVIIIC. L. J. 306. 

Illustrations :— 

1. A custom that lands shall descend to the most worthy 
of the owner’s blood without making any provision as to 
how the selection is to be made is void for uncertainty. 

2. A custom to throw earth and stones in heaps upon 
land near to a certain place, is void for uncertainty (1 Wils. 
63\ 

3. A custom to contribute towards a rate according to 
one’s own pleasure, is bad as not being obligatory [l 13'k* 
Comment, by Stephen (61) ]. 

Explanation 1.— In dealing, however, with classes like 
Hindu Jats or Muhammadan converts from Hinduism, who 
are not so firmly bound by either the Shastras or the Shara 
as Hindus or Muhammadans proper, it is not reasonable 
to require the same stringent proof of special custom as in 
cases where an alleged custom is admitted to be an excep- 
* tion to a positive written law, which is otherwise applicable 
to the parties. It would be sufficient perhaps to require, 
in the language of Thibaut (Syst. de Pand R., Section 15) 
that “a majority, at least, of the community look upon 
the rule as binding, and that it is established by a series 
of well-known, concordant, and, on the whole continuous 
instances” (XII Bom. H. C. Reps. 316, 317, and 322). Cf. 
I. L. R. XVI All. 221 ; No, 97 P. R. 1902 ; No. 34 P. R, 
1907; No. 34 P. R, 1909, 
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Explanation 2. —Mercantile usages do not need the anti¬ 
quity, the uniformity or notoriety of custom. It is sufficient 
if they are so well known and acquiesced in that it may be 
reasonably presumed that the parties contracted with 
reference to them (7 Moo. Ind. App. 263 ; 12 ibid 361). 
But every such custom must he certain and reasonable* 
and so universally acquiesced in that everybody in the 
particular trade knows it, or might know it if he took 
pains to inquire (XII Ind. Jar . at p. 339). 

2. Customs may either be general or special. 

Explanation 1.—A general custom is one which is common 
to any considerable class of persons (Section 48, Act I of 
1872). 

Illustrations :— 

1. The general custom in agricultural communities of tho 
Punjab is against the power of a Kcimin to sell the site of the 
house in his occupation (No. 3 P. R. 1879). See para. 236. 

2. The right of the widow of a soilless proprietor to 
succeed on a life-tenure to any estate or share to which her 
husband would have succeeded (No. 20 P. R. 1895). See 
para 11, Remark (2). 

Explanation 2. —Where a custom is found to prevail in other 
similar adjacent villages, it may be presumed to prevail in 
the particular village to which the parties belong, unless and 
until the adoption of a different custom in the particular 
village, or failing such proof the general prevalence of such 
rules, or such opposing custom in other similar adjacent 
villages, is proved (l. L. R» V Bom. 432). But see No. 17 
P. R. 1895 in regard to strict proof of a right of pre-emption 
of property in a town, and Remarks 2 and 3 to para. 113, 
injrct . 

Explanation 3. —A special custom is one which is applicabld 
to the inhabitants of a particular place* or to a particular 
tribe, sect or family. 
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Illustrations 

1. The exclusion of widows amongst the Arnauli Jagirdars 
(No. 40 V. R. 1869), and amongst the Mandats of Karnal 
(13 P. R. 1875). 

2. Any special rule of descent declared hy Government to 
prevail in any family or families of assignees of land revenue 
(Section 8, Act IV of 1872, as amended by Punjab Act, IV 
of 1900). 

3. A custom prevailing amongst Jats of Ajmere, whereby 
a member of that community marrying a widow is bound to 
recoup expenses incurred by the deceased husband’s family 
on his marriage (I. L. It. HI All. o85). 

3. A custom may be proved or disproved in any 
of the following’ ways :— 

(a) By the opinions of persons likely to know of 
its existence, or having special means of 
knowledge thereon (Sections 48 and 10, 
Act 1 of 1872). rj. 1. L. R. XXVI Cal. at 
-page 187. 

(b) By statements of persons who arc dead, or 
whose attendance cannot lie procured without 
unreasonable delay or expense, provided they 
were made before any controversy as to such 
custom arose, and were made by persons 
who would have been likely to be aware of 
the existence of such custom if it existed 
(Section 32, Clause 4, Act I of 1872). 

(c) By any transaction by which the custom in 
question was claimed, modified, recognised, 
asserted, or denied, or which was inconsistent 
with its existence (Section 10, Act I of 1872 ). 
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(d). By particular instances by which the custom 
was claimed, recognised or exercised, or in 
which its exercise was disputed, asserted or 
departed from (ibid), to be ascertained from— 
(l) village oral traditions; (2) written memo¬ 
rials, such as the wajih-ul-arz or the riva j-i-am* 
[Section 35, Act I of 1872; I. L. R. II All. 
87<> ; compare VI Cal. Reps. 598 ; I. L. R. V 
Cal. 744 (P. C.); and I. L. R. XV Cal. 233] : 
and (3) judicial decisions (I. L. R. X All. 
585 ; XXIV Bom. 591 : No. 173 P. R. 1889). 

Explanation 1. Whore it is sought to establish the existfciirj 
of a custom, modifying <>i’ varying the general law, the kind 
of evidence that ought to he regarded is evidence showing 
that- the right claimed hv custom was more or less contested 
and the contest abandoned by some one who, if the custom 
had not existed, would have been entitled, or evidence show¬ 
ing that generally in the district the custom was followed to 
tho exclusion of persons who, if it had not been for the 
custom, would persumably have enforced their right under the 
general law (I. L. ft. XVI All. 221). 

Explanation 2. —There should be such a multiplication or 
aggregation of instances as establishes a tangible reeognition 

♦The rivaj-i-am not being a part of the settlement record, its authority is 
just that due to tho precedents on which it rests, which should be examined 
and tested tNo. 50 F, R. 1885 ; 0 A. No. 889 of 1886 ; 0. A. No. 716 of »889 • 
78 P. R. 1895, pp. 227, 228) ; Nos. 89 and 108 P. R. 1900 and No. 11 P. r’ 
1911. Compare also No. 24 and No. 154 P. R. 1884 ; No. 5 P. R. 1885 ■ No 
146 P. R. 1889 (at page 498) ; No. 81 1». R. 1891.; No 918 of 1890; No. 5ii 
P. R. 1893 ; No. 15 p. R. 1902 (pp 57, 58) ; No. 48 Punj. L. B. 1903 * No 
116 P. R. 1906 (p. 449) ; No. 105 P. R. 1906 (p 371) ; No. 90 P. R. 1908 • 
No. 84 P. R, 1917. But see also No. 22 P. R. 1901 and tho important Privy 
Council ruling No. 15 P. R. 1917. 

As to the value of entries in a wajib-ul-arz where they are not supported 
by instances, see N 09 . 44, 92. and 96 P. R. 1892; 73 P. R. 189G ; 40 P R 
1903 and note ; 64 P. R. 1903 ; 78 P. R. 1904 ; 35 P. R. 1905 ; 80 P. li 
1905 ; 114 P. L. R. 1902 (p 467); 44 P. R. I9 f) 7. As to Ue value of such 
entries generally, see the ruling of the F. B. in No. 98 P. R, 1894. 
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of the custom as obligatory (I. L. R. Ill Bom. 34 and ibid 
297, and I. L. R. Ill All. p. 273, P. C. Compare XII Bom. 
H. C. Reps. 317). 

4. No mercantile usage or custom can vary or 
contradict the positive stipulations in a written 
contract. 

Authority.— Per Story, J. The Schooner Reside, 2 Sum. (U, S.) 
567 ; Section 92, Proviso 5, Act 1 of 1872 ; VII Ben- L. 
Reps. 682 ; VIII ibid 459 ; 15 Sutli. W. R. 501. 

5. A custom may be abrogated by a custom. 

Authority. —As the will of the community establishes custom 
in the) first instance, so the same community may by the 
expression of its collective will, evidenced by long usage, 
abrogato it according to the maxim rtf jus est. institnere ejas 
ext abrogare . See also Brown on Usages, p. 16. Compare 
XII Bom. H. C. Reps. 316, 317, and 322 ; and b L, R. IV 
Bom. 545, 

Illustration :— 

A particular rule of descent once prevailing in a family 
may be destroyed by discontinuance (T. L. P v . T. Cal. 186), 

Explanation, —But the mere non-exercise of a discretionary 
right existing by custom, in certain eases, does not neces¬ 
sarily prove that the right itself has been abrogated by a 
different custom (No. 125 P. R, 1879 ; Nos. 92 and 93 P. R. 
1880 ; No 8 P. R. 1881 ; No. 85 P. R. 1882 ; Nos. 87 and 
119 P. R. 1884; No. 40 P. R. 1886 ; No 124 P R. 1888). 

Remark. —The production of a later record of rights con¬ 
taining entries opposed to an earlier one is some proof of a 
change of custom, but is not conclusive oil the question 
whether the earlier custom has, in fact, been abrogated 
(No. 8 P. R. 1892). See also the authorities cited in the 
foot-note tQ page 13, ante . 
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CHAPTER II. 

SUCCESSION AND MAINTENANCE. 

INTRODUCTION. 

There are four leading canons governing succession to an 
estate amongst* agriculturists : first, that male descendants 
invariably exclude the widow and all other relations; 
second , that when the male line of descendants Has died 
out, it is treated as never having existed, the last male 
who left descendants Icing regarded as the propositus 
(140 P. R. 1889) ; third , that a right of representation 
exists, whereby descendants in different degrees from a 
common ancestor succeed to the share which their immedi¬ 
ate ancestor, if alive, would succeed to ; and fourth , that 
females other than the widow or mother of the deceased are 
usually excluded by near male collaterals, an exception being 
occasionally allowed in favour of daughters or their issue, 
chiefly amongst tribes that are strictly endogamous. 

In the case of several sons the ordinary rule is, that they 
take per capita and equally, primogeniture not being 
recognised except in the case of ruling Chiefs or Jagirdars 
whose ancestors were ruling Chiefs, or in regard to the 
succession to the post of Lambardar. But sometimes an 
eldest son is allowed an extra share, and amongst some 
tribes division in the case of sons by different wives is 
per stirpes : these, however, are exceptional cases, and 
persons who claim a right of this kind must be required to 
prove that it is recognised by the customary law applicable 

* As to non-agricnltaral classes who own land and observe customary 
rule®, aee para, 61, Explanation 1, * 
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to them. In a contest between relations of the whole and 
the half-blood the decision will largely depend on the rule 
followed at the distribution of the estate on the death of 
the common ancestor, which will give rise to a presump¬ 
tion in favour of the continuance of the rule then adopted. 


6. Sons are first entitled to the inheritance, 
whether the deceased was joint with others or not. 

Remark 1.— A son cannot by custom enforce partition of 
ancestral immoveable property during his father’s lifetime, 
No* l. P. It. 1867 (Muhammadans of Rawalpindi) ; No. 78 
P. It. 1879 (Tarkhans of Ludhiana) ; No. I 13 P. R. 1886 
{Brahmins of Sialkot) : No. 109 P. R. 1888 {Brahmins of 
Ijahore) : No. 105 P. R. 1 895 (Hindu Rajput agriculturists of 
Ambala). Of. No. 112 P. R* 1891 (pngc5I9) ; No. 90 P. R. 

1 892 (per Plowden, J , at page 3 11); p<>r (’hatter ji, .J., at page 
239 P. R, 1903 ; No. 5 P. R.1903 ; and I. L R. X111 Bom. 531 
(as to Khoja Muhammadans )* But under Hindu law property 
in an ancestral estate is so connected with a right to partition 
as not to exist independently of such right (L. R. XV Ind, 
App. 51) but this rule does not apply in the Punjab even 
among high-caste Hindus. In such cases the onus of proving 
a right to partition is on the person claiming it (No. 105 P. 
II. 1917 F. B.) 

Remark 2.— Where a man leaves male and female issue, 
the sons exclude daughters. No. 52 P. R. 1888 ; No, 113 
P. It. 188G ( Brahmins of Sialkot); No. 109 P. It. 1888 
(Brahmins of Lahore) ; No. 105 P. R. 1895 (Hindu Rajputs 
of Ambala). But see No. 56 P. it. 1879 (Jogis of Lahore), 
where, the parties being Muhammadans living in a city, the 
onus pf proving a custom excluding daughters was laid upon 
the person alleging it, and No. 36 P. R, 188& (Pathcm* of 
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Sirsa) So in regard to Muhammadan earpenteis in Multan 
City, there being no definite custom proved, the Muham¬ 
madan law of succession was followed (No. 47 P. R. 1900)- 
See also authorities cited under Explanation 1 to para 61. 

Remark 3.—An adopted son, or appointed heir, succeeds to 
all the rights and interests held or enjoyed by the adoptive 
father or appointor. See para. 59, post 

7. As a general rule, sons, whether by the same 
or different wives, share equally. 

Authorities. —No. 101 P. It. 1879 (Jats of Ferozepore). 
Cf Wilson’s Code oj Tribal Custom tor Ourgaon District, 
printed in Vol. TT, page 138, of Tapper's Customary Law , 
and for a discussion as to the origin of the Chuudavaud (or 
per stirpes) rule of succession, see pp. 96 and 97 of the 
same volume. As to collateral succession, see para. 26 
post. 

Remark 1.—Sometimes an eldest son is allowed an extra 
share, but the general rule is as stated in the text (No. 62 
P. R. 1868 ; No. 85 P. R. 1901). Cf. No. 77 P. R 1892 
(a Peshawar Khanship case) ; No. 108 P. L. R. 1915 
• (Aroras of Multan District) ; and No. 65 P. R. 1917 
(Awans of Attock District) ; No. 4 P. R. 1910 (Siya*s 
of Jhang District). In Oudh a similar custom, under the 
name of haq Jetharnsi , prevails in zamindari villages (I. L. 
R. XX Cal. 45). 

Remark 2. —The normal custom in the Punjab is undoubted¬ 
ly division according to the Pagvand rule, where the sons 
are units, while the Chundaxaud where the wives are the 
units, is an exception which requires special reasons to 
account for it (No. 46 P. R. 1897 ; No. 74 P. R. 1898; 
Nos. 12 (at page 82) and 22 P. R- 1899; No. 29 P- R, 
1900; No. 148 P. R. 1908). Cf. Tupper’s Customary Law , 
YoJ. II, page 202. Even in those tribes in which the 
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Chundavand rule at one time prevailed, the custom has in 
more recent years been undergoing transformation, the 
Pagvand distribution being gradually substituted for the 
former (No. 134 P. R. 1892 ; No. 50 P. R* 1909 ; No* 58 
P. R 1911). 

(a). Instances amongst Sikh Jats and other tribes. 

—No- 1228 of 1871 (from Ludhiana) ; No 340 of 1871 (from 
Ferozepore) ; No. 855 of 1872 (Aroras of Multan), and 
No. 25 P. R- 1873 (Multan Aron/s) ; No. 659 of 1875 
(Randhawa Jats of Gurdaspur) ; No 62 P. R 1868 
(Jalandhar Bedis) ; No. 34 P. lb 1879 (Jats of Rupar) ; 
No. 1126 of 1380 (Cant Jats of Sonipat tahsil) ; No. 101 
P. R. 1879 and No. 125 P- R 1884 (Sindhn Jats of Mogha 
Tahsil) ; No* 172 P. R- 1882 (Mah mars of Ludhiana) ; 
No 81 P* R. 1884 { A charjis of Bhawani in Hissar); No. 127 
P« R. 1884 ( Sindhu Jats of Jagauri, Amballa) ; No. 63 
P. R. 1885 ( Sindhu Jats of Kot Jog raj, Gurdaspur) ; No. 62 
P. R. 1885 ( Padda Jats of Gurdaspm) ; No- 75 P. R. 1889 
{Chohl Jats of Lahore) ; No 45 P. R 1890 {Nam Rajputs 
of Hoshiarpur) ; No 46 P. It 1897 {Jhawar Jats of Amritsar); 
No* 12 P* R- 1899 {Kataria Jats of Rohtak) ; No. 74 P. R* 
1898 {Sindhu Jats, Lahore District) ; No. 148 P. R. 1908 
{Samra Jats of Gujranwala District); N . 22 P- L. R. 1913 
(Jats of Karnal) ; and No 97 P. R. 1919 {Gondals of 
Shahpur). 

(6). Instances amongst Muhammadans — No. 429 

of 1871 {Gungals) ; No- 524 of 1868 and No- 74 P* R. 1870 
{Raiens in Jalandhar) ; No 8 P R. 1879 (Shahpur Awans) ; 
the Turkhelis, Turins, Dilazaks, Dhunds and Tanaolis in 
Hazara {vide Settlement Report, page 305) ; No- 82 P. R. 
1887 {Sayads of Rohtak); No. 11 P. R. 1889 {Dogars of 
Ferozepore) ; No. 35 P. R. 1889 ( Pathans of Amritsar) ; 
No 178 P R. 1889 {Sunghera Jats) ; No 29 P* R. 1900 
{Awans of Attock) ; No. IIP* R. 1905 {Sheikhs of Amballa) ; 
No. 29 J?. R. 1905 ( Yusafzais of Rohtak) ; No, 50 P. It, 
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1909 ( Siyals of Jhang District) ; No. 14 P. R. 1909 (Gujara 
of Gurdaspur) ; No. 58 P. It. 1911 (M. Jats of Gurdaspur) ; 
No. 65 P. R. 1917 (Awans of Mianwali). 

Exception 1 9 amongst Hindu Jats. —No. 1160 of 1877 
( Kolair Jats in'Amritsar District) ; No. 101 P. R. 1879 ; No. 
48 P. R. 1886 ( Aulakh Jats) ; No. 53 ibid (Sanwan Jats) ; 
No. 63 P. R. 1885 ( Sindhn Jats); No. 48 P. R, 1891 
( Sikhs of Ludhiana) ; No. 134 P. R. 1892 ( Randhaiva Jats of 
Ajnala) ; No* 143 P. It. 1892 ( Siddus of Hissar) ; No* 84 
P. R* 1893 (, Sarai Jats of Buttala) ; No 119 ibid; No. 31 
P« R. 1894 (Ghnmman Jats in Sialkot District) ; No. 31 
P. R. 1903 (Naru Rajputs of Hoshiarpur); No. 22 P. R. 
1902 (Dnnicans of Tahsil Palampur) ;No. 5 P. R 1909 (Sami 
Jats Batala following the Chundamnd rule) ; No. 26 P. L. R« 
1915 (Jat-s of Sialkote); No. 50 P* R. 1915 (Malkotra 
Rajputs of Tahsil Una); No. 72 P* R. 1915 (Jats of Tahsil 
Delhi) 

Exception 2 9 amongst Muhammadans.— ttayads, Koreshis 
and Pathans of the Shah pur District (para. 19 of Minute 
by the Lieutenant-Governor on the Settlement Report) 
also follow the Chundavand rule, or division per stirpes % 
and so do the Utmanzais, Turks, and Sayads in the Hazara 
District {vide Hazara Settlement Report, page 305); the 
Muhammadan Chibhs of Gujrat (No. 77 P. R. 1885) ; 
Bhatii Rajputs of Shahpur (No. 150 P. R. 1888) ; certain 
Muhammadan families in Yusafzai (No. 51 P. R. 1889) ; 
Salahriya Rajputs of Tahsil Zajjarwal (No. 27 P. R 1912). 

Remark. —The rule of primogeniture only prevails in families of 
ruling Chiefs, or of Jagirdars whose ancestors were ruling 
Chiefs; but in some cases the eldest brother is allowed a some¬ 
what larger share than his younger brothers (No. 62 P. R. 
1868). Cf. No. 65 P, R. 1917, where a special family rule was 
found to exist whereby one particular village went always to 
the eldest son by right of sardari. See the rules framed under 
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the Hazara Settlement Rules for succession to jagirs, quoted 
at page 281 of the Settlement Report for that District. In 
Lahoul primogeniture prevails in the Thakur families [vide Mr. 

- (now Sir James) Lyall’s Settlement Report of Kangra, para. 
\ 142], 

8. The share of a son who predeceased his father 
descends to his son, and the son of such son. 

Authority 1, amongst Hindus.—No. 63 P- R. 1 cS71, tt page 
170, per Campbell, J. i Rajputs of Amritsar) ; No. 71 P. R. 
1882 (Mahajans of Karnal) ; No. 39 P. R. 1884 (Agarwal 
Banins of Gurgaon) ; No. 148 P. R. 1890 (Aroras of Dera 
Ismail Khan) ; No. 61 P. R. 1916. 

Remark.—The right of representation is said to pievail amongst 
all tribes in the Gurgaon District (Tupper’s Customary Law , 
Vol. II, pages 101, 140-141 reprint), amongst Muhammadan 
tribes in the Dera-Tsmail-Khan District {ibid, page 247, para. 
9), and in the Dera-Ghazi-Khan District (ibid, page 256). 

Authority 2, amongst Muhammadans.—No. 60 P. R. 1878 

and No. 82 P. R. 1887 (Sayads of Rohtak); No. 80 P. R. 
1882 ( Pathans of Attock) ; No. 26 P. R. 1885 (Muhammadan 
Ranjha Jats of Bhera); No. 130 P.R 1 888 {Awans of Jhelum) ; 
No. 8 P. R. 1889 (Gujars of Gujrat) ; No. 3 P. R. 1990 ; No. 
99 P. R. 1893 (Pathans of Bannu); No. 102 P. R. 1901 
(Gardezis of Multan) ; No. 50 P. R. 1904 (Kaka Khels of 
Peshawar District) ; No. 8 P. R. 1907 (M. Kashmiris of 
Jalandhar District) ;No. 14Q P. R. 1^08 (Khojas of Lahore) ; 
No. 17 P. R. 1913 ( Kashmiris of Jhelum City). 

9. The widow of a sonless son who predeceased 
his father, is, in some tribes, permitted to succeed 
to his share, but the right is not universally admitted, 
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and the onus of proving it lies on the widow who 
asserts it to exist. 

Authorities in favour of a son’s widow’s succession to his 
share. —Nc. 872 of 1869 (Muharnmadan|^aj , />?//5in Hoshiar- 
pur) ; No. 75 P. R. 1888 ( Varaitch Juts) ; No. 8 P. R. 1889 
( Gujars of Gujrat,) • No. 2082 of 1881 ( Brahmins ) ; No. 23 
P. R. 189** ( Gorewaha Rajputs of Hoshiarpur) ; cf also No. 
20 P. R. 18 95 ; No. 84 P. R. 1908 ( Isa Khel Pathans of 
Mianwali District) ; No. 30 P. R, 1S09 C Randhawa %Tats of 
Amritsar District) ; No. 19 P. R. 1911 (Nigar Jots of Jalan¬ 
dhar) ; No. 322 P. L. R. 1913 (Sainie of Jalandhar) and No. 
168 P. W. R. 1915 (Aroras of Multan). 

Contra —No. 432 of 1869 (Muhammadan Jats of Jalandhar) ; 
No- 20 P. R. 1872 (Hindus of Delhi—a case decided under 
Hindu Law) ; No. 62 P. R. 1889 (Chimbah Jats of Sialkot) ; 
No. 123 P. R. 1890 {Say ads of Delhi District) ; No. 93 P. R. 
1891 ( Jats of Hoshiarpur) ; No. 97, ibid ( Katana Gujars of 
Gujrat) * No. 115 P. R. 1893 ( Hindu Mahtons of Hoshiarpur) , 
No. 9 P, R. 1895 (Panwau Jats of Tarn Taran); No. 50 P. R. 
1897 ^Muhammadan Rajputs of Lahore) ; No. 100 P. R. 
1901 ( Khatris of Lahore) ; No 102 P. R. 1907 ( Khatris of 
Rawalpindi) ; No. 30 P. R. 1910 ( Tarkhans of Amritsar) ;No. 
50 P. R. 1910 ( Korcshis of Ferozepur) ; No. 85 P. R,1912 
(Gujars of Ludhiana) ; No. 71 P. R. 1913 (Jhandu Jats < of 
Hoshiarpur). 

10 . Step -sons (pickings) as a class are not entitled 
to succeed to the estate of their step-father, in the 
presence of male collaterals, even where they have 
long lived with, and been brought up by, their step¬ 
father, or to succeed as collaterals in the family of 
the step-father. 

Authorities.— No- 18 p. R. 1879. Compare No. 662 of 1879 
(Muhammadan A rains of Ferozepore District) ;No 1074 of 
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1880 (Muhammadans) ; and Mr. (now Sir James) Lyall’s 
Settlement Report of the Kangra District, para. 74 ; No. 1114 
of 1881 ; No. 95 P. R. 1891 (Jats of Rohtak) ; No. Ill 
P. R. 1893 ; No. 75 P. R. 1905 {Jats of Sirsa); cj. the rule 
under Muhammadan Law ; No. 50 P. R. 1917. 

Remark 1.—But a step-son is at times permitted to be made an 
heir by appointment , No. 45 P. R. 1874 (Jats of Hosliiarpur) ; 
No. 98 P. R. 1884 ( Badhal Jats of Ludhiana) ; No. 23 P* lb 
1886 ( Siudhu Jats of Chunian) ; No. 20 P. R. 1890 (Bapvct 
Jats of Sialkot) ; No* 111 P. R. 1893 (Bangel Jats of Ludh¬ 
iana) ; contra C. A. 412 of 1890 ; Nos* 83 and 98 P. R. 1892 ; 
No?. 48 and 122 P* R. 1894 ; 45 P. R. 1911* In No. 38 P. R. 
1890 ( Dhariwal Jats of Fcrozepore) a step-son’s son, who 

was also a remote collateral, was held to have been validly 
appointed heir by a childless proprietor. See, however, 
cases quoted in Remark 1 to Exception 3, para* 35, post . 

Remark 2.— In some tribes a gift to step-sons is permitted 
(C. A. 575 of 1875 ; No. 19 P. R. 1890 ; No. 20 P. R. 

1890 No. 95 P. 11* 1892); but not in others (No* 15 P. R. 

1888 ; No. 141 P. R, 1889 ; No. 34 P. R. 1891 ; No* 94 P. 
R* 1891 ; Nos. 83 and 98 P. R. 1892 ; No. 120 P. R. 1892 ; 

No. 122 P. R. 1894; No 21 P. R. 1895 ; No* 53 P. R 

1909 ; No. 95 P. R. 1915). 

Remark 3. - A Jortiori , the son of a widow by a second husband 
would not be entitled to succeed to the property left by her 
first husband (No. 75 P. It. 1906). 

11. In the absence of male lineal descendants the 
widow of the deceased ordinarily succeeds to a life- 
estate. 

Authorities. —No. 54 P. It. 1867 ; No. 27 P. It. 1868 {Khojas 
of Kasur) ; No. 5 P. It. 1868 ; No 30 P. R. 1868 ; No. 87 
P. R. 1868 ; No. 1079 of 1876 (Sheikha of Sirsa) ; No. 95 
P. R. 1879 ; No. 34 P. R. 1880 ; No. 192 P. R. 1883 ; No. 
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102 P. R 1884 ; No. 89 P. R. 1886 ; Nos. 82 and 85 P. R. 
1887 ; No. 18 P. R. 1889 ; Nos. 24 and 114 P. R. 1893 ; No. 
59 P. R. 1894 ; No. 20 P. R. 1895 ;No. 11 P. R. 1896 ; No. 
102 P. R. 1889 ( Gardezi Sayads of Multan District); No. 92 
P. R. 1901 ; No. 29 P. R. 1903 ( Kalar Jats of Jagraon 
Tahsil) ; Nos. 66 and 83 P. R. 1905 ; No. 73 P. R. 1906 ; No. 
113 P. R. 1908 ; No. 14P. R. 1911 ; No. 113 P. R. 1912 ; 
No 17 P. R. 1913 ; No. 15 P. R. 1915 ( Bakral Rajputs of 
Gujar Khan Tahsil , even if an inferior wife) ; No. 6 P. W. 
R. 1916; No. 8. P. R. 1916 (Khatri Jagirdars of Attock 
District) ; No. 101 P. R. 1917 ( Bhaplas of Tahsil Multan). 

Exceptions.—The Sikh Sirdars of Arnauli (No. 40 P. R. 1869) 
and of Lodhran (No. 16 P. It. 1890) ; the Mandals of Karnal 
(No. 13 P. R. 1875) ; the Ranas of Manaswal in Hoshiarpur 
(No. 52 P. It. 1886) ; Khan Khel Simthis of Hazara District 
(No. 62 P. L. R. 1903) and Parachas of Makhad (No. 125 
P. R. 1916) exclude widows. See also No. 30 P. R. 1868 ; 
No. 119 P. R. 1907 ( Baluchis of Dera Ghazi Khan ; No. 
172 P. R. 1912 (Khaltars of Tahsil Fattehjang) ; No. 78 P. 
R* 1913 ( Bhatas of Muzaffargarh). 

Remark 1.—In No. 17 P. R. 1891 a special custom was set up 
in the case of a Brahmin family of Pehoa, that in the 
division of Birt income a widow succeeds to her deceased 
husband’s dues equally with sons, but the custom was not 
held to be proved. 

Remark 2.-—►Amongst the Hindu Rajputs of the Hoshiarpur 
District a widow in possession of her husband’s estate suc¬ 
ceeds to his collaterals in the same way as her deceased 
husband would have done, if living ; No. 25 P. R. 1888 C Tats of 
Ferozepore) ; No. 146 P. R* 1889 (Arains of Nakodar Tahsil) ; 
No. 177 P. R. 1889 ; Nos. 56 and 111 P. R. 1891. See also 
No. 133 P. R. 1893 (Hindu Jats of Ajnala) ; No. 72 P. R. 
1906 ( Girths of Kangra District); 20 P. R. 1895 ( Oil Jats of 
Ludhiana District) , 15 P. R. 1906 ( Johal Jats of Ludhiana 
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District) ; 44 P. R. 1.905 ( Mehtas of Jalandhar District) ; 43 
P, R. 1905 (Bahanant Bajputs of Hoshiarpur District) ; No, 
162 P. L. R. 1902 G Tats of Jalandhar District) ; 93 P. L. R. 
1901 ( Rajputs of Kangra District); No. 30 P. R. 1909 
( Ilandhawa Jats of Amritsar District) ; No. 7 P. R 1909 
(Brahmins of Gurdaspur District) ;No. 40 P. R. 1909 (Udasi 
Sadks of Ferozepore District) ; No. 51 P. R. 1909 (Bhullar 
dais of Amritsar District) ; No. 98 P. R. 1910 (Muhammadan 
Jats of Nbkodar Talisil) ; No. 32 P. It. 1915 (Balkans of Jal¬ 
andhar). This right, according to Plowdcn, S. J , is exception¬ 
al and a custom in support of it must be proved to exist (No. 
77 P. R. 1893) ; cf No. 69 P. R. 1896 ; No. 64 P. It. 1910; 

No. 322P.L. R. 1913. But see No. 20 P. R. 1895 (Gil Juts of 
Ludhiana District) ; No. 15 P. R. 1906 (Johal Jats of Ludhi¬ 
ana District) ; No. 32 P. It. 1915 which states the presump¬ 
tion is in its favour among predominant tribes in Jalandhar ; 
and No. 121 P. It. 1916 (Balkans of Jalandhar City). 

Remark 3.—As to the effect of unchastity in excluding a wife 
from succeeding her husband or in divesting widow of her 
estate, see para. 31, post. 

Remark 4 —As to the nature of a widow’s life-estate under 

Customary Law, see No. 9 P. It. 1899 ; and No. 3 P. R. 

1914, where it was held that her estate is limited only if there 
are reversioners competent to control her acts. And under 
Hindu Law, see T. I. R. IV All. 532 ; and XXIII Cal. (P. 
C.) at page 772. A widow in possession <of an estate for life 
is not entitled to cut down trees except for necessary purposes 
(No. 32 P. L. It. 1903). 

Remark 5.—Adverse possession of a widow’s estate by a trespas¬ 
ser during her life cannot be adverse against a reversioner or 
bar his claim, and limitation begins to run as against such 
reversioner only from the death of the widow (No. 41 P* R* 
1903 ; No. 79 P. R. 1898 ; per Chatterji, J., in 43 P. R. 
}901). See also No. 90 P. R, 1906, 
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Remark 6, --A widow can surrender her life-estate to the next 
reversioner and so accelerate the latter’s estate. But the 
surrender must be of the whole estate and not merely of a 
portion of it (17 P. 11. 1902). See also No. 9 P. R. 1899. 

12. If there are two or more widows they succeed 
jointly. 

Authorities—No. 22 P- It. 1889; No. 128 P- It. 1893; No. 
20 P- It. 1895 ; No. 41 P. It. 1890 ; and No. 5 P. L. R. 1911. 
Compare 9 W. It. 23 P- 0. ; III Mad. H. C. ltep. 424 ; and 
No. 59 P. R. 1809. 

13. On the death of one of two co-widows the 
survivor takes by survivorship, even if she has re¬ 
married by Kareiva, provided such re-marriage has 
not caused a forfeiture of her own share. 

Authorities.—No. 4 P- R, 1880 ; No. 180 P- It. 1882 ; No. 25 
P. R. 1888 ; No. 9 P. R. 1891 (Rev ) ; No. 128 P- It, 1893 ; 
No. 15 P- It. 1915. 

14. The circumstance that the husband was joint 
in estate with others, does not ordinarily deprive 
the widow of her right to succeed to his share. 

Authorities.—No. 28 P. It. 1870 (Hindu .Tats of Amballa); No. 
954 of 1873 (Hindu Juts of Gujranwala) ; No. 149 P. It. 
1888 ; No. 83 P- # R. 1905 (Brahmans of Karnal City). C /. 
’ Tapper’s Customary Law, Yol. II, p. 144, Ans. 5. 

Exception.—-Amongst Basal Banias of the Jalandhar City a 
widow is not entitled to sueceed to her husband’s share in 
property jointly acquired by him and his brothers (No. 103 
P. It. 1891). 

15. But where a widow is permitted to succeed to 
her husband’s share in a joint estate, she cannot 
ordinarily claim partition so as to constitute herself 
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sole owner, though she may at times obtain a separa¬ 
tion of the share to secure her a full participation of 
the profits. 

Authorities. —No. 5 P. R. 1868 (Muhammadans) ; No. 93 P. R. 
1869 (Hindus) ; No. 28 P. R. 1870 (Hindus) ; No. 954 of 
1873 (Hindus); No. 22 P- R. 1878 (Hindus of Lahore) ; No- 116 
P. R. 1879 (Hindus) ; No- 156 P- R. 1879 (Muhammadans) ; 
No- 65 P- R. 1881 (Muhammadans) ; No- 131 P. L- R-1901 ; 
and No- 4 (Rev.) P- R. 1917- But contra , see No- 104 P- R- 
1881 ; No- 70 P- R- 1912- As to jurisdiction see No- 7 
P- R- 1919. 

Remark —As to the conditions under which a widow should be 
permitted to obtain separate possession of a share, see No- 104 
P- R- 1881 ; I- L. R. IX Cal- 250-1 ; No- 11 P- R- 1895 
(Rev.), and No. 4 (ltev-) P- R- 1917 and cases quoted in Expl. 
to para. 16- 

16. In the presence of a male descendant of the 
deceased his widow is ordinarily only entitled to 
suitable maintenance, whether such descendant is 
the issue of the surviving widow or of another wife. 

Authorities— No- 11 P- R- 1882 ( Dillon Juts) ; No- 381 of 1886 
(Rajputs); No- 107 P. R- 1886 (Muhammadan Arabia of 
Ferozepore) ; No- 17 P- R- 1891 ; No- 59 P- R- 1894 (Awaits 
of Rawalpindi) ; No- 30 P- R. 1905 (Rajputs of Rawalpindi) ; 
No. 116 P-R- 1906 (A rains of Ludhiana District); No- 85 
P* R. 1912 (Gujan of Ludhiana). 

Explanation. —But in some cases where the hostility of the sons 
seems to render such a course advisable, a separate portion 
of the estate is allotted to the widow in lieu of maintenance 
(No. 11 P. R. 1882 ; No 21 P. R. 1882 ; No. 381 of 1886 ; 
No. 60 P. R. 1895 ; No- 82 P. R- 1898 ; No. 30 P- R. 1905 ; 
No- 49 P.R-1910 (Moghals of Rawalpindi) ; Nos. 70, 85 and 112 



[16-17] SUCCESSION AND MAINTENANCE. 27 

P. R. 1912 ; No. 43 P- R. 1919 (Sikh Jats of Ludhiana) ; 
and No- 11 P. R- 1895 (Rev.)). And where the sons parti¬ 
tion the estate, unless provision weve made for the widow’s 
maintenance, she would be entitled to a share. CJ- I* L» R. 
Ill All- 88 ; XV Cal. 292. 

Exception. —According to the custom of Arainp in the village 
of Faizpur Kliurd, Lahore District, a widow is entitled to 
share her husband’s estate on a life-tenure with a son by 
another wife (No* 11*31 of 187*3). A similar custom is said 
to prevail in the Gurgaon and SirSa Districts- 

Remark. —A claim to maintenance on the part of a widow can¬ 
not be defeated by showing that she was entitled to a provision 
under her husband’s will, which she was at liberty to enforce, 
because the widow could not be compelled to enforce a test¬ 
amentary provision in lieu of her claim to suitable maintenance 
(1. L* R. XIV Bom- 490). But query, whether the provision 
made by the husband might not be regarded as a good indica¬ 
tion of what a suitable maintenance would be for the widow, 
where at least it was not shown that the provision was 
manifestly insufficient 1 

17. Such maintenance is a charge against the 
whole and every part of the husband’s estate, and, 
subject to the two succeeding paragraphs, is 
enforceable against the heir in possession, or those 
claiming under him. 

Authorities. — No- 7 P- It- 1871. Compute IV Bom- H* C- Heps* 
73 a- c j-; VIII Ben- L- ltep- 225 ; II Ag ra H- C- Rep. 42 ; 
25 W- R. 100; I. L- It- VI Mad. 83 ; XVII ibid, 362. 
C ’/. also Section 39, Transfer of Property Act of 1882. The 
right of a Hindu widow tc maintenance is not a charge on 
the husband’s estate unless it has been fixed as a charge 
thereon by decree or by agreement (I- L. R. XXII All. 326 j 
I- L* R. XXIV All. 160). 
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Explanation. —Arrears of maintenance, as well as a prospective 
allowance during the widow’s life, shall be deemed to be a 
"charge” within the meaning of this section (T- L* R* V 
Bom- 99). 

Remark 1. —It is the more approved practice to award a fixed 
annual sum by way of maintenance than to apportion a 
share of the income of the estate (L L* R. II Alb 777). 

Remark 2. —A Court will not allow the heir to recover family 
property from a widow entitled to be maintained out of it 
without first securing a proper maintenance for her 
(Jamnabai v. Raychaud P. J. 1883, page 48, followed; 
Yellciwa v. Bhimangavda , I. L- R- XVIII Bom* 152)- CJ- 
No. 80 P. R. 1900. 

18. It is also enforceable against a purchaser for 
value with notice of the existence of a widow’s claim, 
which is likely to be unjustly impaired by the tran¬ 
saction, provided the property was not sold in order 
to pay debts (not incurred for immoral purposes) of 
her husband, or of his father or grandfather, or for 
the benefit of the undivided family, or to satisfy a 
former decree obtained by the widow herself for 
maintenance. 

Authorities. —As in para- 17 and I- L- R. II Bom- 491; No. 
190 P- It- 1889- Cf I. L. R- XVIII Bom- 679- XVII 
Mad. 268- See Mad* L* Journal for 1895, page 278. 

Remark —In an early Allahabad case it was held that the 
widow could also claim a right of residence in the family 
dwelling house, and assert such right against the purchaser 
of such house at a sale in execution of decree against 
another member of her husband’s family (]. L. R» III All. 

• 353 and I* L«* R* XIII Bom* 101). But this decision) 

although cited with approval in No- 144 P* R* 1884 and 
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No. 10 P. It. 1889, has been dissented from in 
No. 39 P. R. 1896 and ini. L. It. XII Mad. 260. See 
also No. 36 P. R. 1907 and 1. L R. XXVII Mad. 45, and 
No. 102 P. R. 1910. 

19. But not against a bona fide purchaser without 
such notice, unless fixed and charged by decree of 
Court or contract on particular property. 

Authorities. —1 All. H. O. Reps. 275 ; XII Bom. H. C. Reps. 
69 ; 20 W. It. 126 ; and 1. L. R. I. Cal. 365 ; TV All- 296 ; 
XI Cal. 102; II Bonn 494; XVII Mad- 268 ; 1. L. R. 
XXrVAll. 160. Compare Section 39 of Act IV of 1882. 

20. The charge is not defeated by a forfeiture 
of the estate to Government for her son’s disloyalty. 

Authority. —7 W. R. 17 (P. C.). 

Nor by any agreement made by the wife with the 
husband in his lifetime. 

Authority. —I- L- R. V Bom- 99- 

Remark —As regards a wife’s claim to maintenance, it is 
conditional on her obedience and willingness to live with 
her husband, unless his conduct is such as to release her 
from such an obligation (I. L. R. XXY Bom. 77). 

But it is sometimes forfeited upon proof that the 
widow is leading an unchaste life. 

Authority. —No- 34 P- R. 1893 ; C- A- No. 810 of 1908 
(Rajputs of Dasuya tahsil ) ; I- L- R. XVII Cal. 674 ; XIX 
Mad. 6 ; and XV All. 382. CJ. Tupper’s Customary Law, 
Vol. IT, page 144, Ans. 6. See also para. 31, post. 

Remark. —It is to be observed, as pointed out by their Lord- 
ships of the Privy Council in Moniram Kalita v. Keri 
Kolitani, I, L? R. V Cal. 776, that the right to receive 
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maintenance is very different from a vested estate in 
property- Thus it may well be that where the widow is not 
entitled to succeed her right to maintenance is dependent 
on her leading a chaste life (No- 34 P- R- 1893)- But 
query, whether a bare subsistence allowance, sufficient to 
keep her from actual starvation, would not be allowed in 
any case by general village usage? Cf No?- 326 of 1878, 
660 of 1896 and No- 108 P- R- 1913. The weight 
of authority would seem to be against any maintenance 
being allowed under strict Hindu law (T. L- R. XVI \ Cal. 
674 ; XTX Mad- 6 ; XV All. 382). See also Mayne's Hindu 
Law, 6th ed-, 450, 156, 555. 

Where forfeiture is incurred it dates from the date of unchastity, 
and all subsequent alienation3 are void as against the rever¬ 
sioners (C- A- 810 of 1908 F- B-). 

21, The widow’s right to maintenance is not 
dependent on residence with the husband’s family. 

Authority —Mayne's Hindu Law, 5th ed-, § 457 ; I- L. R. 
XIV Bom. 490 ; XXI Cal. 08:5 (at page 692). 

Provided that the widow does not reside separately from her 
husband’s family for immoral purposes, and that the family 
property is not so small as not reasonably to admit of an 
allotment to her of a separate maintenance (I. L- R. ITI 
Bom. 372). See also TV Bom- 261. 

Exception. —In the Gurgaon and Sirsa Districts it is believed 
that local custom does not sanction the widow’s claim to 
maintenance where she refuses to live with the husband’s 
family. 

22. In default of male lineal descendants and of 
a widow, the mother of the deceased succeeds to a 
life-interest, provided she has not re-married. 
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Authorities.— No. 34 P. P. 1880 ; No- 05 P. R. 1882 (Gujars 
of Gujrat) ; No. 49 P. R. 1883 ; No. 135 P. P-1884 ( Gharbari 
Gosains of Kangra) ; No* 89 P. P. 1886 ( Kussuria Pathans) 
No. 79 P. R. 1889 ( Rajputs of Kama!) ; No. 119 P. 11. 
1891 ; No 288 P. W. R. 1912 {Pathans of Mianwali) ; No- 23 
P. R. 1913 ( Pathans of Mianwali). 

Remark 1.-—It is believed that village custom generally 
recognises the mother’s right of succession in preference to 
that of the male collaterals or married daughters, except 
where the latter have lived with the deceased father and 
their husbands have been treated as gliar-jawais or Ichana- 
damads (see Tribal Law in the Punjab , page 59, Oh. IT, 

§ 10 (9), and page 60, § 11). She succeeds as the widow 
of her son’s father, whom she would have succeeded if there 
had been no son to stop or postpone her succession- Put if 
the mother has married again she is excluded by the male 
collaterals of her son (No. 117 P. P. 1888; No. 64 P. It. 
1910 and No. 46 P. P, 1914, Contra No- 90 F. R. 1882). 
In presence of the widow of the deceased owner, his mother 
is only entitled to maintenance*(No. 135 P. P. 1884 ; No. 41 
P. R. 1895 and No. 21 P- W- P- 1911). 

Remark 2. —The right of a mother to succeed to her son’s 
share, he having died during minority, in the deceased 
husband’s estate, in the presence of a son by another wife, 
was raised in No. 341 of 1880, but upon a remand for fur¬ 
ther inquiry it was ascertained that in such a case the step¬ 
mother was only entitled by local custom to maintenance. 
See also No. 46 P. R. 1891. According to the leading 
authorities of the Mitakshara School, both mother and 
step-mother are equal sharers with the sons on a partition 
(I. L. R. VTIT Cal. 537 ; XIII ibid 39 ; XVII Bom. 271 (at 
page 287).) Tn No- 153 P- P. 1889, it was held that neither 
under Hindu law, nor by custom, is a Hindu step-mother 
entitled to succeed, Similarly in No- 322 P* L» P- 1913, 
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Remark 3 —Where a man was succeeded by his minor son 
who subsequently died while still a minor without issue, it 
was held that his grandmother, who would have succeeded 
her husband if he had died without issue, was entitled to 
succeed in preference to the boy’s granduncle (No- 171 P- 
R. 1888). This decision proceeded on the general principle 
governing succession to an estato amongst agriculturists, 
that where the male line of descendants dies out it is treated 
*as never having existed, so that succession is then reckonel 
with reference to the last male owner who died leaving 
descendants. 67. No- Ht> P. R. 1889, at pages 500, 501 ; 
No- 1 17 P. R. 1888 (cited above) at page 32(5, and No* 134 
P. K, 1907 (F. B.). 

23. (l) A daughter only succeeds to the an¬ 

cestral landed property other father, if an agricul¬ 
turist, in default— 

(1) Of the heirs mentioned in -the preceding 
paragraphs ; and 

(2) Of near male collaterals of her father, 

;provided that a married daughter sometimes ex¬ 
cludes near male collaterals, especially amongst Mu¬ 
hammadan tribes— 

(a) where she has married a near collateral 
descended from the same common ancestor 
as her father ; or 

(&) where she has, with her husband, conti¬ 
nuously lived with her father since her 
marriage, looking after his domestic wants, 
and assisting him in the management of 
his estate; or 
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(c) where, beirtg married to a collateral of the 
father’s family, she has been appointed by 
her father as his heir. 

A daughter’s son is not recognised- as an heir of his 
maternal grandfather, except in succession to his 
mother. 

(2) But in regaid to the acquired property of 
her father, the daughter is preferred to collaterals. 

See authorities for (2) under Remark 2 post. 

Explanation 1. — (a) Ancestral property within the mean¬ 
ing of this section means and includes all property inherited 
from an ancestor common to the deceased owner and the 
collaterals who claim to succeed in preference to the daughter* 

(b) Property originally belonging to a common ancestor 
does not cease to be “ ancestral property ” because it comes 
to a descendant of that common ancestor through abandon- 
merit of it by a near relation rather than by simple inherit¬ 
ance (No. 31 P* II. 1894 and No. 109 P. W* R* 1910 ; but 
see No. 178 P. L. 11. 1905); nor because at one time the 
property descended to a female, such as daughter (No. 32 
P. H. 1895 ; No. 71 P- lb 1899 ; No. IBP- R- 1903). CJ- 
in this connection Explanations I and 2 to paia. 59, post . 

Explanation 2. —In computing degrees in collateral branches 
the generation commencing with and including the deceased 
upwards is to be reckoned until the common ancestor is 
reached, he being also counted and included (No. 126 P- R- 
1890, at page 414; No. 34 P. R. 1S91 ; No. 106 P* R* 
1892 ; per Chaterji, J., in No. 74 P- R. 1906 (page 280) ; 

No* 19 P. R. 1912 ; No. 294 P. L. R* 1913 and No. 13 

P. R. 1919. This rule does not apply to Pathans of the 

Mianwali District (No. 48 P. R. 1908 and No- 29 R R. 

1912). But c/. C* A- 1229 of 1910—a case of Hoshiarpur 
Rajputs* 
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Authority 1, amongst Hindus —No. 16 P. R. 1877 (daughters 
son excluded by nephew); No* 150 P- R. 1879 (father’s 
nephew) ; No. 44 P. R. 1879 ( Dako Brahmins of Rupar), 
exclusion by nephews and cousins ; No. 73 P. R. 1879 
(Brahmins of the Barakergotra ), in which it was held that 
collateral relatives in the eighth or ninth degree were not 
within the customary limit. See also No. 55 P. R. 1881 
(Mahtams of Hoshiarpur), exclusion by collaterals within fifth 
degree ; No. 176 P. R. 1882 (collaterals descended from 
great-grandfather of deceased amongst Man}tv Rajputs of 
Jalandhar) ; No. 40 P- R. 1888 (Kumbohs of Lahore)- On a 
reference made by Mr. Justice Brandreth, when Commissioner 
of Multan, it was ascertained that by general custom amongst 
Khatris and Aroras in the Multan Division, a nephew excluded 
a daughter in succession to a shop and business (Civ- No. 190 
of 16th October 1875). In No- 85 P- R- 1884 it was held 
that no custom, applicable to Aroras of Multan origin, but 
residing at Amritsar, was established, whereby a daughter’s 
son was entitled to succeed to the immoveable property of 
1 is maternal grandfather in preference to a nephew* Compare 
also No. 148 P. R. 1890 ( Aroras of Dera Ismail Khan), in 
which nephews were held to exclude daughters in succession 
to immoveable property, whether ancestral or acquired. 
Amongst the later decisions in which the rule embodied in 
the text has been affirmed may be cited No, 126 P. R. 
1890, a case between bhatti Rajputs of Lahore ; No. 116 
P* R. 1893, a case the parties to which were Brahmins of 
Phalian Tahsil, Gujrat District; No. 141 ibid (Hindu Jats 
of Musapnr ) ; No. 55 P. R. 1895 (Agarwal Banias of Bhiwani 
in the Hissai District) ; No- 71 ibid ( Moguls of 
Kasur) ; No. 43 P, R. 1899 ( Irikha Brahmins of Jhang) ; 
No, 3 P* R. 1908 ( Sarsut Brahmins of Gurdaspur) ; No. 
68 P. R. 1909 ( Agamval Banias of Ludhiana) ; No. 25 P R* 
1912 (Jats of Ludhiana) ; No. 5 P. R 1913 (Sobti Khatris 
of Gujrat ) ; No. 23 P* R. 1914 (Brahmins of Rawalpindi 
No. 24 P. R. 1914 (Brahmins of Hoshiarpur); No. 35 
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P* R. 1915 ( Ghorewaha Rajputs of Tahsil Garhshanker) ; 
No. 71 P. R. 1916 ( Kapur Khatris of Talisil Hafizabad)* 
Of also No. 79 P. R. 1891 and para. 59, Remark 1, post % in 
regard to the power of distant collaterals to object to aliena¬ 
tions, and No. 41 P- R. 1909 and Nos. 75 P. R. 1902 
and 110P. R. 1906 Note, in regard to the right of collaterals 
who have severed their connection with the village of origin, 
to succeed to land there. 

Authority 2, amongst Muhammadans. —No. 351 of 1866 
(Rajputs of Jalandhar) ; No- 31 of 1867 (Jats of Rawalpindi) ; 
in which the fifth degree was found to be the remotest 
customary limit; No* 17 P* R. 1867 (gift to sister’s son 
upheld as against collaterals in the fifth degree), and No- 
1360 of 1870, which places the same limit; No- 78 P. R. 
1868 ( Dogar Jats of Ferozepore), exclusion by fathers 
nephews; No. 690 of 1872 (same) ; No. 257 of 1874 (Kauja 
♦fats of Jalandhar), fixing the fifth degree as the limit ; No. 
80 P. R. 1875 (Muhammadan Rajputs of Hoshiarpur), 
collaterals in sixth degree excluding daughters. See also 
No. 85 P. R. 1881, pages 186, 187 ; No. 50 P. R. 1885 
(Muhammadan Syals of Jhang) ; No- 18 P. R. 1889 
C Gardszi Sayads of Sarai Sidhu, Multan), uncle’s son exclud* 
ing daughters ; No. 41 ibid (Sheikhs of Amballa), collaterals 
excluding daughters; No. 32 P. R. 1892 (Sayads of Ralab- 
garh, Delhi) ; No. 71 ibid ; No. 115 ibid (Aivans of Rawal¬ 
pindi), brothers and nephews of deceased proprietors excluding 
daughters ; No 139 P. R. 1892 ( Manjh Muhammadan 
Rajputs), married daughters excluded by collaterals ; No. 28 
P. R. 1893 (Arains of Sharakpur Tahsil), daughters excluded 
by brother’s sons ; No. 31 ibid , exclusion of daughters by near, 
collaterals amongst A wans of Daudzai , Peshawar District; No, 
73 P, R. 1893, exclusion of daughters by brother of deceased 
amongst Mussalman Jats of Dera Ismail Khan ;No* 25 I\ R. 
1895 (Ganga Jats of the Muzaffargarh District)* wli 3 iM the 
general rule* as stated in the text* is laid down ; No. 39 P. K* 
1895 (Pathans of Battala), and No* 41 ibid (Bukhari Sdyctdq 
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of’Jhang), where collaterals in the fifth degree were found to 
have a preferential right, No. 27 P. R- 1896 ( Lodhi Pathans 
of Hoshiarpur District) ; No* 30 P. R. 1896 ( Tdis of Lahore), 
excluded by brother ; No. 47 P, R- 1896 (Sial Rajputs of 
Jhang District) ; No. 5 P- R. 1898 ; No. 37 ibid ; No. 86 
P. R. J 900 (Sayuds of Jalandhar); No- 108 P- R. 1900 
, ( Pathans of Hoshiarpur), although in both those last cases the 

village Kivaj-i-am was in favour of the daughter ; No. 105 
P. R. 1906 (M. Jats of Dera Tsmail Khan District) ; No- 119 
P. R. 1907 (JHurmani liModus of DeraGhazi Khan District) ; 
No. 68 P R. 1908 (Sayads of Multan District, daughter 
excluded by nephews) ; No. 48 P. R. 1909 (Dab Jats, Jhang 
District) ; No. 29 P. W. R. 1911 (Arainsol Jalandhar) ; No. 32 
P. R. 1911 (Nam Rajputs of Jalandhar, daughter excluded 
by collaterals in fifth and sixth degree) ; No. 13 P. R. 1912 
(Muhammadan .Tatsol Lahore District) ; No. 50 P. L. R. 1912 
(Khosa* of Dera Ghazi Khan) ; No. 97 P- R. 1914 (Khattars of 
Attock); No- 34 P. R. 1915; No. 47 P. R- 1915 (Lodi 
Pathans of Amballa, exclusion by first cousins) ; LII Xnd. 
Cases 152 (Jats of Jalandhar). 

Exception 1, amongst Hindus. —No, 40 P. R. 1867 

(from Lahore) ; No. 38 P, R. 1870 (Jalandhar Brahmins) ; No. 
51 P. R. 1873 (Sialkot Brahmins', daughters excluding 
nephews: No. 2 P. R- 1874 (Amballa Jats), excluding distant 
cousins; but see the dissenting judgment of Campbell, J. ; 
No- 73 P. R. 1879 (Brahmins) , excluding collaterals in eighth 
and ninth degree ; No. 143 P. R. 1882 and No. 87 P- R. 1900 
(Khatris of Lahore), excluding brother or brother’s son ; No. 
172 P. R. 1882 (Mahmars of Ludhiana), daughter’s son ex¬ 
cluding collaterals beyond sixth degree ; No. 108 P. R. 1888 
(Ath Bans Brahmins of Amritsar), daughter excluding brothers 
and nephews in succession to acquired property ; No. 67 P- R. 
1888 (Khatris of Peshawar), daughter excluding nephew ; 
No. 50 P. R. 1892 (Hindu Jats of Ludhiana District) ♦ No. 
73 P. R. 1896 (Dhal Khatris of Muzaffargarh); No. 3 P. R. 
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1898 (Kanetsi)i Kangra District), daughter excluding remote 
collaterals ; No. 71 P. R. 1899 (Sarsut Brahmins of Tarn 
Taran) ; No. 12 P- LI 1902 (Hindu Jats of Panipat Tahsi) ; 
No. 86 P. R- 1908 (//. Chuhan Rajputs of Naraingarh Tahsil) ; 
No. 31 P. R. 1909 ( Khafrls of Ratgharra) ; No. 33 p. R- 1915 
(Aroras of Multan) ; No. 144 P- W. R. 1916 ( Sod his of 
Ludhiana) ; I. L. R- I. Lab- 464 (I Virk Jats of Jalandhar, 
daughters excluding collaterals in seventh degree) and No. 94 
P R. 1918 Rajputs of Tahsil Jagraon, daughters 

(excluding collaterals in the sixth degree). 

Exception 2, amongst Muhammadans*— No. 801 of 1867 

(Koreshis of Kasur), daughters excluding brothers and nephews ; 
No* 856 of 1869 (from Jalandhar) : No. 430 of 1866 (from 
Jalandhar), excluding grandnephews ; No- 29 P. R. 1868 
(Rajputs of Jalandhar) : No- 72 p. R. 1880 {A wans of Shah- 
pur), recognising daughter's right to live in paternal house for 
lifetime, while the land passed to the male collaterals ; No. 
1076 of 1879 {Sayads of Dera Ghazi Khan District) ; No. 
56 P. R. 1879 (Muhammadan Jogis of the city of Lahore), in 
which daughters were not even excluded by sons; No. 8L 
P. R. 1879 (Shahpur A wans), recognising a right of succession 
in favour of unmarried daughters, but liable to be divested 
on marriage ; No- 31 P. R. 1881 (J/eos), daughters succeeding 
in preference to male collaterals, provided they remained 
associated with the father, and not when, being manied, 
they lived with their husbands and away from the father, 
the reason being that Meo women usually carry on the trade 
of midwives, and daughters live with their mothers to learn 
the trade and share their earnings with their mothers ; No. 
69 P. R. 1878 (Weavers of Jalandhar), excluding brothers' 
sons in case of ancestral house property ; No. 77 P. R. 1881 
( Gujars of Ferozepore), daughter excluding grandsons of second 
cousins in regard to acquired property ; No. 41 P- R. 1885 
(Gujars of Lahore), daughter excluding brother's son ; Np. 175 
P. R.1883 (Koreshis of Wazirabad, daughter not excluded by 
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father’s brothers ; No-113 P. R* 1884 (Mirasis of Ferozepore), 
daughter not excluded by first cousin once removed) ; No. 52 
p. R. 1885 (A rains of Kaithal), daughter excluding collater- 
els of fourth Bnd fifth degree ; No- 2508 of 1886 (Ko re skis of 
Kot Kachwa, Tahsil and District of Aabal’a', daughters and 
thei" issue (exclude collaterals ; No. 4 P. ID 188S ( G ard* ;< 
Sayads of Multan), and No. 89 P K. ibid (Gda/ii Sayads ot 
Multan), daught-rs excluding collaterals : No. 30 P. H. 1889 
(Pathans of Susa), daughters not excluded by sons ; No 60 P. It. 
1889 (Sabzimri Hay ads of Ourdaspur), daughter not excluded 
by second cousin once removed ; No* 172 P- ID 1889 (Sayads 
of Jalandhar), daughters excluding male collaterals related 
in the fourth degree, and No. I79P* It* 1889 (Narii Rajputs 
of Hoshiarpur), daughters excluding male collaterals more 
remotely related than male descendants of the great-grand 
father of the deceased proprietor ; No. 35 P. R. 1891 (Sayads 
of Kharar, Amballa), daughters not excluded by collaterals ; 
No- 1 16 P. R. 1892 (Muhammadan Kalru Juts of Multan), 
daughters not excluded by brother’s tons, following No. 12 
P R- 1889. In No. 134 P- R* 1893 (Gujars of the Klmrian 
Tahsil), married daughter and he: husband who had lived 
continuously with the daughters father, and were put in 
possession by the latter, excluded collaterals ; so in No* 146 
P R* 1894 (Muhammadan Gujars of Ludhiana), married 
daughters who had lived with father continuously since 
marriage, excluded male collaterals ; and in No- 31 P. R. 
1895 (Gujars of Gujj'at), vety near collaterals were excluded 
by married daughter and her husband on the same ground ; 
No* 22 P, R. 1897 (Punjabi A rains of Sabzi Mandi ia 
Delhi), no custom existed excluding daughters ; No* 35 P, R. 
1897 (Chuhan Gujars of Gujrat) on same ground ; No* 720 of 
1894 (No. 29, Punjabi Advocate Reports), Chuhan Jats of 
Jhelum), daughters excluding collaterals in ninth degree ; No. 
41 P* R. 1901 ( Sheikhs of Rohtak District) ; No. 92 P. R. 
1901 (Koreshis ofjGujranwala District) ; No. 106 P, R. 1901, 
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(M. Hanjail ./at* of Gujrat District) ; No- 6] P. 1< 1901* 
( Lodhi Pathans of Jalandhar District) ; No- 101 P. R. 1902 
(Koreshis of Shahpur District) ; No* 5 P- R. 1906 ( Koreshis 
of Jhelum District) ; No. 19 P. R. 1906 (Amins of Lahore) ; 
No. 11 P* R. 1908 (if. Rattal Jats of Lahore) ; No. 92 P. R 
1908 (Bilocliies of Dera Ghazi Khan) ; No. 15P. R. 1909 (M. 
Parachas of Bhera City) ; No. 44 P. R. 1909 ( Panwars of 
Muzaffargarh District) ; No. 2 P R. 1910 (Gujars of Ludhiana 
District) ; No. 58 P. R. 1910 (Sayads of Gurgaon Tahsil) ; No- 
19 P. R. 1912 (Pathans of Tahsil Mianwali) ; daughter ex¬ 
cludes collaterals of sixth degree ; No 46 P. R. 1913 (Pathans 
of Attock District) ; No. 21 P. R. 1914 ( Usmani Sheikhs of 
Gurgaon District); 22 Indian Cases 2 ( Shiah Sayads of 
Amballa City) ; No* 104 P, R. 1914 (Gurmarii Bilochis of 
Muzaffargarh, daughter excludes collaterals in fifth degree) ; 
C. A. 3155 of 1915 (Pathans of Ludhiana City); No. 34 P. R. 
1915 ( Barki Sayads of Basti Pirdad Khan), daughter ex¬ 
cludes nephew ; No. 4 P- R. 1916 (Bhatti Rajputs of Jhelum). 

Remark 1.*--The seventh degree is sometimes found to be the 
extreme limit of collateral male relationship which excludes 
the succession of a daughter. And cases are only rarely met 
within which a collateral more remotely related is recognised 
as having a preferential customary right over a daughter (see 
No. 126 P. R. 1890). More usually the fifth degree is found 
to be the customary limit (No. 2 P. R. 1901 and No 5 P, R. 
1908 ; No. 86 P R- 1908 and ej. C. A- 1229 of 1910 ; No- 41 
P. R. 1914; No. 114 P- W-R- 1914 and No 74 P-R. 1916. 
But see No. 36 P. R. 1905, and No. 48 P. R. 1889. C/ Nos. 
172 and 179 P. R. 1889, and No- 101 P- R. 1893. In No- 
172 P. U- 1882 (Mahmars of Ludhiana) ; No- 9 P. R. 1912, 
No- 19 and 29 p. R. 1912 (Pathans of Mianwali District) 
collaterals beyond the sixth degree were excluded by daugh¬ 
ter's sons, while in No. 1127 of 1882 it was held that 

♦As to tho onus probandi in such cases, see Nq. 5 P. R. 190b ; No. C8 

P. R. 1908, and C. A. 1229 of 1910. 
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collaterals in the tenth degree were too remote to contest the 
daughter’s right: seealso No- 96 P. R. 1913and No 21 P- R- 
1914. In No- 64 P- R- 1892 ( Muhammadan Awans of 

Ludhiana), collaterals related in the tenth degree excluded 
daughter's sons, although it was held that, considering their 
remoteness, the burden of proof was on them, which, lion ever, 
it was considered they had discharged. See also the final 
Remakk under para* 59- When there are no collaterals, the 
daughter excludes pattidars (No- 11 P. R. 1911 ; 102 P. R. 
1906 ; 57 P* R- 1912). And see para. 28 post. 

Remark 2. —The exclusion of the daughter or her sons in favour 
of collaterals is, moreover, gene rally confined to landed pro¬ 
perty derived from a common ancestor. Thus, where the 
property is acquired by the deceased father himself, the rule is 
not to strictly enforced, if at all ; No. 77 P- R. 1881 ; No. 110 
P. R. 1884 ; No. 108 P- R. 1888 ; No. 61 P. R. 1893 ; No- 18 
P. R. 1896 ; No. 2 P. R. 1909 ; No- 73 P. R. 1896 ; No. 103 
P. R. 1900 ; No. 54 P. R. 1 903 and C- A. 2474 of 1915, and 
the onus of proving their superior title to land acquired by the 
deceased would he upon the collaterals ; No- 110 P. R. 1906, 
noteat page 421 ; No- 2 P. R- 1909; No- 43 P. R. 1913 
(Amins oi Tahsil Sharakpur) ; No. 81 p. R. 1913 (Brahmmsof 
Multan City); No- 77 P. R. 1914 ( Brahmins of Jalandhars 
District) ; No- 97 P. R. 1914 (M» Khattars of Attock District) ; 
No- 105 P. R. 1915 (Akali Nihangs of Tahsil Tarn Taran) ; 
No. 7 P- R. 1916 (Gaur Brahmins of Tahsil Palwal) ; No* 13 
p. R. 1916 ( Rajputs of Tahsil Garshanker) ; No. 23 P- R. 

1916 {Brahmins of Tahsil Una) ; No- 38 p. R 1916 {Gil Jats 
of Tahsil Zira ; No- 56 P. R. 1916 {Jats of Tahsil Kharar) ; 
No. 74 P. R. 1916 {Jams of Tahsil Jagadhri) ; No. 84 P. R. 

1917 (Wirk Jats of Tahsil Gujranwala) ; No. 4 P. R. 1918 
(Jats of Lahore) ; No- 123 P. R. 1918 ( Dhami Brahmins of 
Montgomery District); I. L- R-1- Lahore 294 (Sipras of Tahsil 
Bhera) ; I. L* R. I. Lahore 365 (Arains of Ludhiana). For 
a case where collaterals succeeded, see No- 25 P. R. 1912 
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(Uariwal Jats of Ludhiana) ; No. 196 L. P. R. 1 ( J1J ( Pathans 
of Tahsil Batala) ; No. 71 P. R. 191(5 ( Kapur Khatris of 
Tahsil llatizabad). Ln succession to such a right as that of 
realizing “ hirt ” offerings, a daughter or a daughter's son is 
not excluded by collaterals (No. 75 P. R. 1894)* And the 
exclusion is more rigidly observed in tiibes which do not 
practise strict endogamy (r/. Tupper s CusPnuuy L";r, Vol* 
LI, pages 5(5, 57) ; No* 71 P* R. 189- ; No. 28 P- R* 1893 ; 
No. 73 P. R. 1893 : <f also No. 25 P. R. 1895 and No- 34 
P. R. 1915. But see No* 115 P* R. 1892. 

Remark 3* — And the daughter and daughter's husband would, of 
course, exclude collaterals in the succession to property acquir¬ 
ed by the mother out of her own funds) No, 105 P- R. 1881). 

Remark 4. — Unmarried daughters, when excluded from inheri 
tance, must be maintained out of the' estate of the deceased 
father (No. 50 P. R. 1892, Hindu Jats of Ludhiana ; No. 
44 P* It. 1896 (Razzar Pathans of Peshawar) and are some¬ 
times permitted to remain in possession of the father's estate 
till their marriage (No. 139 P. R. 1892, at p. 475, and 
compare No. 18P. R. 189 4 ; No* 56 P. R, 1899 ; No. 12 P. R. 
1902 ; No- 2 P- R* 1910). But as daughters are usually 
married when mere children, cases seldom arise in which 
their claims come into contest with those of the agnatic 
kindred. 

Remark 5. A daughter when she succeeds to landed property, 
has merely a limited interest therein, and is not an absolute 
owner (No. 18 P- R. 1906 ; 32 P. R- 1895 ; 40 and 44 P. R. 
1896 ; 39 P. L. 11. 1904 ; 55 P L. R. 1904, No* 72 P. R. 
1912). See also para. 64 post . For exceptional cases, see 
No. 5 P, R, 1895 ; No- 61 P. R. 1902 ; No. 62 P. R. 1905 ; 
No. 135 P R. 1908 ; and para- 64, Exceptions post- Btu when 
a daughter succeeds, hi»r own daughter will also exclude 
collaterals of the last male proprietor (No* 5 p. R. 1910). 
See also No* 57 P. li. 1885and No. 54 P* R- 1903. 
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24 . Sisters are usually excluded, as well as their 
issue. 

Remark —In No* 117 P. R. 1901, Robertson and Maude, JJ., 
were not prepared to assent to the proposition that under 
the general customary law of the Punjab collaterals in the 
male line and in tho fifth degree excluded sisters, and in No- 
05 P* R* 191ft the rule was laid down that a sister and 
sister's son will exclude a village proprietary body or Govern 
mont in a heterogeneous village- 

Explanation. —The onus of proving that a sister or a sister's 
son excludes male collaterals so near as great-grandsons of 
the common ancestors, lies, in the case of Hindu Jats, on 
the person who asserts it (No. 12 P R. 1882 ;No- 71 P. R. 
1892 ( Moguls of Kharkhodah, Rohtak District)* See also 
No. 117 P. R* 1901 and No. 55 P. R. 1909. 

Authorities.— No. 47 P* R. 1870 ; No. 52 P. R* 1888 (excluded 
by daughter) ; No. 173 P. R. 1889 (sister’s son excluded by 
paternal uncle’s son) ; No. 163 P. R. 1890 (excluded by 
half-brother of deceased); No- 65 P. R. 1892 (by collaterals 
in fourth degree) ; No. 71 P- R. 1892 ; No- 113 P. R. 1892 
(by collaterals descended from the grandfather of the de¬ 
ceased) ; No. 41 P. R. 1895 ( Bukhari Sayads of Jhang), 
excluded by collaterals in fifth degree ; No* 46 P* R. 1895 
( Lodhi Pathans of Jalandhar District) ; No. 55 P* R. 1909 
(Afghans of Hoshiarpur District; sister excluded by col¬ 
laterals in seventh degree) ; No* 12 P- R* 1912 {Jats of Lahore): 
No* 98 P* W- R. 1912 (Jats of Lahore District, acquired 
property ; sister excluded by collaterals in tenth degree) ; 
No- 100 P* R* 1916 ( Pathans of Tahsil Thanesar) ; No* 48 
P. R. 1917 ( Mahwal Jats of Tahsil Alipur) ; 1- L* R. I. 
Lahore 1 ( Rajputs of Tahsil Nikodar, sister excluded by 

collaterals in eighth degree) ; I* L* R* I. Lahore 433 {Rajputs 
of Mauza Ghornon, Jalandhar, sister excluded by collateral 
ip sixth degree in succession to non-ancestral property-) 
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Remark 1 —-In No. 17 p. R. 1800 ( Brahmins of Gujrat), it 
was found that there was no custom by which sisters could 
succeed along with the sister’s eons. 

Remark 2 —When a proprietor governed by the customary law 
of the Punjab dies leaving no sons but a sister, the latter 
cannot for purposes of inheritance be regarded as the daughter 
of the penultimate proprietor (No- 134 P- It. 1907 ; cf 
No. 71 P- R. 1892 ; No. 110 P- R. 1906 ; No. 12C P. W. R 
1909 and No- 100 P- R. 1916). 

Exceptions- —Amongst JJhatli non-agricultural A raw 8 of 

Lahore and Amritsar, sisters are not excluded by brother’s 
sons (No. 25 P. R. 1882) ; nor by a niece amongst Balli Arainx 
of Lahore (No. 180 P. R. 1888) ; nor by cousins amongst 
(rhelan Arains of ljahore (No. 171 P. R* 1889) ; nor by 
grandmother’s brother amongst Brahmins of Multan (No. 180 
P. R. 1889) ; nor by collaterals within the sixth and seventh 
degrees amongst Gujars of Kharian in Gujrat (No. 116 
P. R. 1884) among Pathan$ % Mianwali n No. 19 P. R. 1912) ; 
nor by the proprietors of the Jika amongst Ghirths of the 
Kangra District (No- 95 P. R. 1905) ; nor amongst Jats 
of the Rupar Tahsil by collaterals beyond the fifth 

degree (No. 28 P. R. 1904). So amongst Muham 

madan Gujars of the Rupar Tahsil, a sister excludes a 

mere co-proprietor of the same village who is not an 

agnate (No. 136 P. R. 1884) ; amongst Moguls of Kharkho- 
dah she and her issue exclude collateral descendants of 
deceased’s grandfather (No- 71 P. R 1892) ; amongst Sayads 
of Kharkhodah sister’s sons are not excluded by male issue 
of the great-grandfather of the deceased brother (No. 82 
P. 11. 1887). But they are excluded by male issue of the 
grandfather of the deceased brother (No. 173 P. R. 1889) ; 
and by collaterals in the fifth degree (No. 41 P- R. 1895). 
Amongst M. Chumner Jats of Tahsil Lodhran, Multan Dis¬ 
trict, a sister excludes collaterals in the fifth degree (No. 117 
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P. II. 1901) : amongst Bhatias of tlieRannu District a sis tea* 
excludes a second cousin (No. 79 P. It- 1903) ; No. 35 P. It 
1909 (sister’s son excluding collaterals of sixth degree in 
respect of acquired property ; Dogars of Amritsar District) ; 
No. 1! P* It- 1909 (Panwars of Muzallargarh, sister excluding 
collaterals in fifth degree)- Amongst Srahmin, s* of Multan 
a sister’* grandson succeeds by custom to the estate left by 
his grandmother’s l)rother (No- 180 P. R. 1889), and a 
sister excludes collaterals of 5th degree among Ourmani 
Jiilochis of Multan (No. 104 P. Lt. 1914); among Kureslii 
Sheikhs of Tahsil Gohana, Rohtak, a sister excludes collaterals 
in the fourth degree (No. 53 P. ID 1915); so too among 
Kakrzai Sheikhs of Hoshiarpur town in respect of self 
acquired property (No. 07 P. U. 1915). See also No. 90 
P. It. 1915 ISials of Jhang). A sister is not excluded by 
a hetereogeneous village proprietary body (No 85 P. R 
1916 (Jats of Tahsil Garshankar) , No. 2 4 P. It- 1917 (Juts of 
Hissar District) ; No. 65 P. It. 1918. See also No. 13 P. It. 
1919 {Nairn Jats of Multan Tahsil) where a sister takes a 
share under Muhammadan law, and No. 20 P- It. 1919 
(Sivaja Jats of Gujrat District where a sister excludes 
collaterals in the ninth degree in respect of property not 
ancestral qua the collaterals). 

25 . By virtue oi’ the right of representation, 
whereby descendants in different degrees from a 
common ancestor succeed to the share which their 
immediate ancestor, if alive, would succeed to, and 
which presumably prevails amongst agriculturists, 
all collateral heirs succeed together and not to the 
exclusion of each other, whether they were as¬ 
sociated with, or separated from, the deceased. But 
t lie right of collaterals to succeed is not a single 
indivisible right so as to give each collateral a right 
of action for the whole estate. Each collateral is 
entitled only to his own share. 
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Authorities. —No. 130 P 1L 188,s ; No. 3 P. R. 1890 ; No. 129 
ibid ; No. 1 18 ibid : No 99 P. R- 1893 ; No. 2 P. R. 1882 : 
No. ITT) p. It. 18S9 ; No. 51 P. L- It. 1903 : No. 75 P. L- 
R 1901. 

Additional Authorities. -Nos. 1007 ami 1 .‘125 of 1871, 
and No. 700 of 1878, from Amballa (Muhammadan -Infs) : 
No. 75 P. R, 187.*; (Hindu Juts of .Jalandhar) : No 03 P* R. 

1 87 1 ( Rujjwfs of Amritsar) : No. 81 P. K. 1^71 (Jinnws of 
Japadhri) ; No. 19 P. R. 187 1 {Sikh Khalris of Gujranwala) ; 
No- 102 P. R. 187R (Hindu Juts of Delhi ) ; No. D> P- R. 

1 879 (Jttfs of Ludhiana) : No. 1 25 P. R. 1 879 (agricultural 
lirahmins of Kcrnzeporo) : No- 21 P. R* 1881 (Jafs of Pipli, 
in the Amhalla District) ; No. 71 P. R. 1883 (Mahajaus of 
Karnal) : (J. A. No. 821 of 1882 (Juts of Amballa District) ; 
No- 23 P- R. 1881 (agricultural Brahmins of Gujranwala) ; 
No- 39 ibid (Ayurtral. Banins of Gurgaon) : No. 11 ibid 
(Khutris of Lahore, as regards ancestral immoveable pro¬ 
perty). See the subject discussed in No- 140 P. R. 1908 
(Shamsi Khojas of Lahore). 

Exceptions— In No- 7 P- R. 1870, a nephew excluded a grand¬ 
nephew, and in No. 198 of 1871 (from Ludhiana) disasso¬ 
ciated members of a family were held to be excluded by 
associated members, but the decision in both cases proceeded 
on Hindu law, in the absence of any proved custom. No. 7 
P. R- 1870, was, moreo\ei\ not followed iu (A A- No. 1067 
of 1871. The same course was followed in No. 8 P. ]{. 187(>• 
In No- 59 P. R. 1869 unassociated brothers were held 
entitled to succeed in preference to nephews ; and in No- 44 
P* R. 1884 (Khatris of Lahore), following the Hindu law 
in the absence of proved custom, an associated brother was 
allowed a preference over a disassociated brother in regard 
to acquired property. See also No. 113 P. R. 1888. 

Remark 1. Whether the circumstance of being joint in 
estate would confer any superior right of succession on a 
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remote collateral in the presence of nearer male kindred of 
the deceased who were not joint in estate with him, seems 
doubtful- Compare No- 86 P- R- 1880. 

Remark 2 — rt lias been held under the rule embodied in 
the text that where a donee, a collateral died childless, the 
property reverted to the donor’s collaterals as a body 
(No- 112 P. R- 1900 and C- A. 2472of 1916)andall trees and 
other permanent fixtures added by the donee follow the 
land (C- A 441 of 1919). See also para. 27 R- (2). 

Remark 3 —A collateral does not lose his right as against 
the proprietors of the village merely because he owns no land 
in the village and resides elsewhere (No. 100 P- R- 1906 
F- B- : No- 18 P- R- 1910 ; No- 47 P- R- 1917). 


26 . In the case of collateral succession, in a 
contest between relations of the whole blood and 
those of the half-blood, the Court may presume, 
until the contrary is proved, that— 

(а) when the property of the common ancestor 
was distributed according to the rule of 
Chundavand (per stirpes), the whole blood 
excludes the half-blood ; and 

(б) where the property of the common ancestor 

was distributed according to the rule of 
Paqvand (per capita), the whole blood and 
half-blood succeed together. 

But where the brothers of the whole blood sub¬ 
sequently form separate groups and so regulate 
succession amongst themselves as to alter the 
original rule of distribution ( e.g from Pagvand to 
Chundavand), the presumption arising from the 
original rule of distribution will cease to operate 
(No. 34 P. R. 1900 and No. 32 P. R. 1919). 
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Authorities No. 4 P-R. 181)1 F- B.; No. 12 ibid ; No. 32 
ibid ; No. 48 ibid ; No. 110 ibid ; No. 58 P- R- 1892 ; No. 22 
P. R. 1895 ; No. 68 P- R- 1896 ; No- 29 P. R. 1900 ; No. 31 
P. R. 1903, and No- 05 P R. 1917. See also para. 7, 
Remark 2, ante- 

Instances where whole blood have excluded the half- 

blood_No. (13 P. R. 1867 ; No. 112 P. R l SOS ; No- 25 

P. R. 1873 (Arora* of Multan); No. 21 P. R. 1*80: 
No- 925 of 1881, reported at page 210 P- R. 1882 (Mahajans 
of Karnal) ; No* 821 of 1882 (« fats of Amballa) ; No 187 
P. R. 1883 (Khosa Rajputs of Moga, District Ferozepore) ; 
No- 5 P. R* 1881 (Hindu Jats of Bilgah, Tahsil Phillour) ; 
No- 53 P- R. 1886; No* 1140 of 1883 (Bain Jats of 
Amballa) ; No* 2190 of 1886 ( Dcgars of Ferozepore) ; No- 
150 P. R. 1888 (Bhatti Rajputs of Shahpur) ; No. 11 P. R. 
1889 ( Dogar Jats of Ferozepore) ; No. 57 P. R. 1889 (Muham¬ 
madan Rajputs of Pipli) ; No. 48 P. R. 1891 (Sikhan Jats } 
Ludhiana District) ; No. 143 P* R- 1892 (Siddhu Rarer Jats 
of Hissar District) ; No- 31 P. R. 1903 ( Naru Rajputs of 
Hoshiarpur) ; No* 5 P, R- 1909 (Sarai Juts, Batala Pabsil); 
No. 27 P- R. 1912 ( Rajputs of Sialkot District) ; No* 26 P. 
L. R. 1915 (Jats of Sialkot) ; No. 50 P- R* 1915 (Rajputs of 
Tahsil Una) ; No. 72 P. R. 1915 (Jats of Delhi) ; C. A- 2775 
of 1915 ( Mekaus of Shahpur) and No- 32 P. R. 1919 (Kalian 
Jats of Mianwali). 

Contra —No. 105 P. R. 1876 (Bagri Jats of Ferozepur) ; No 71 
P. R* 1887 (Hindu Jats of Rupar Tahsil) ; No. 75 P. R- 
1889 (Muhammadan Choi Jats of Lahore) ; No. 176 P- R- 
1889 ( Hindu Jatsoi Ludhiana) ; No* 45 P. R. 1890 ( Naru 
Rajputs of Hoshiarpur, but as to this case, see p. 99 of P* R* 
1903); No. 4 P- R 1891 (Muhammadan Jats of Gujrat) ; 
No- 12 ibid (Muhammadan Jats cf Hoshiarpur); No* 110 ibid 
Haryah Rajputs of Jalandhar) ; No. 58 P* R. 1892 (Sheikhs 
of Simian. Tahsil Attock) ; No- 4 P* R, 1893 (Jats of Moga) : 
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No. (>8 ibid (Hindu Jats of Nawahshar) ; No. 29 P- R. 1900 
( Kutab Ska hi A wans of Attock) ; No. 47 P. R. 1901 (Bedi 
/{ha Iris of Sialic ol District) ; No- 1 1 P- 11- I 905 (Sheikh* of 
Mulaim, Aniballa District); No. 29 P. R* 1905 ( Yusafzai 
Pathans, Rohtak District) ; I IS P* 11. 1 90S (Samra Jats of 
Gujransvala District) ; No- 50 P. R 1909 (Sia/s of Jliang) ; 
No- 5S P. R. 1911 (Sidhu Muhammadan Jats, Tail si 1 Gurdas- 
pur) ; No. 22 P. R R. 1912 (Jats of Karnal ; No- (>5 P. R. 
1917 (Awansoi Mianwali District) and No-97 P. R. 1919 
((to tidals ofTahsil Shahpur). 

Remark.—The preference accorded by Hindu law to the whole 
over the half-blood is confined to brothers and nephews, and 
docs not extend to descendants of the same grandfather and 
higher ancestor (No. 93 P. R. 1*94). 

27. A resident son-in-law, or Khaua-Damad, was, 
under some of the older decisions, recognised as an 
heir to the father-in-law’s estate in default of male 
issue. 

But according to the more recent decisions, it is 
his wife, as a daughter, and her issue, as grand¬ 
children, who, by reason of her continued residence 
with the father after her marriage, are alone intended 
to be benefited by custom. 

Hence the onus lies on the Khaua-Dumad to prove 
that he is entitled to exclude the ordinary heirs in 
his own right. 

Authorities —No. 919 of 1871 (Ludhiana Jats) ; No. 5(1 P. It. 
1878 ; No. 24 P. It, 1879 ; No. (itil of 1879 (Jal Sindhm of 
Ferozeportd ; No. (>(> P. R. 1880 ; No. 102 P. R. 1882 ; No'- 
123 P- R 1883; No. 15 P. It, 1885; No- 22 P. R, 1893 ; 
Nos. 134 and 145 P. R, 1893 ; No. 131 P. R. 1894 ; No- 110 
P. R. 1894 ; Nos. 31 and 92 P- It- 1895; Nos. 19 and 54 
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p. R. 1897 ; No. 52 P. R. 1901 ; No. 106 P. R. 1901 (Bangiol 
Jats of Kharian TahsiJ, Gujrat District); No. 80 P. R. 1902 
( Waraich Jats of Gujrat District); No. 104 P, R- 1907 
( Mathothial Jats of same district) ; and No- 2 P. R. 1910 
(Gujars of Ludhiana District) but contra, where an estate for 
life was allowed ; Nos. 1 26 and 134 P. R, 1894 ; No- 19 P- R. 
1897 and No- 40 P- R. 1912 : and see also No- 138 P. R. 1893- 
As regards gifts to a Khana-l)amad , see para- 59, Exception 4 
and Remark (l). 

Remark.— The recognition of the Ghar-Jaioai is less frequently 
met with in ancestral villages held by a brotherhood descend¬ 
ed from a common ancestor than in communities not so 
closely held together (No. 1508 of 1871, Muhammadans of 
Jalandhar). See also No. 139 P. R- 1892, a case between 
Manjh Musalman Rajputs of the Ludhiana District, and No. 
138 P. R. 1893, where the land was not ancestral but 
acquired in a different village- In many districts also his 
succession is made to depend on the deceased having nominal 
ed him as the heir by a formal writing. Where the usage of 
Kkana-Damad is recognised as giving rise to customary rights * 
the purpose is to benefit the daughter’s sons, the daughter 
and her husband only benefiting incidently (No. 22 P- R. 
1893 ; No- 75 ibid ; Nos. 126 and 134 P. R. 2894 and No- 
104 P- R- 1913). See also R (titlark to Exception 4, para, 59 
post) and No. 15 P. R- 1903. In such cases, however, the 
Khana-Damad is usually entitled to hold the property for his 
life (No. 40 P. R. 1912). 

Explanation.—The principle under which a man succeeds as 
a Khana-Damad cannot be extended to the husband of a niece 
without proof of a special custom (No. 8 P. R. 1838 ; No. 
128 P. R. 1880) ;</. No- 17 P. R- 1894 and No. 14 P. R, 
1907 ; but see No. 92 P. R. 1895 ; No. 28 P- R. 1905 and 
No. 29 P* R. 1907. Nor does the principle apply where 
there are sons (No. 6 P. R. 1900) ; cj* No, 77 P. R, 1902* 
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Remark 1. —Compare the custom of Illatom (affiliation of a son- 
in-law) in Bellary and Karnool, in the Madras Presidency. 
For the purposes of succession, the Illatom son-in law stands 
in place of the son, and, in competition with a natural-born 
son, takes an equal share (I. L. R. IV Mad. 272 ; VI 
ibid 267. 

Remark 2. —On the death, without sons, of a Khana-Damad, 
who has succeede 1 to his father-in-law’s estate, the estate 
has been held, in many cases decided prior to 1892, to pass 
to his heirs and not to those of the father-in-law (No. 122 
P. R. 1879 ; Nos. 53 and 163 P. R. 1882 ; No. 146 P. R. 1884; 
Nos. 9 and 82 P. R. 1885 ; No. 1 P. R. 1886 ; No. 3 P- R. 
1888 ; No. 1235 of 1886). Cf ■ also No. 46 P. R. 1890, and 
No. 810 of 1889. But a full bench ruling of the Chief Court 
in that year, published as No. 12 P. R. 1892, has laid down 
the general principle that the property would revert to the 
original owner’s family in all cases where the daughter’s 
direct descendants, male and female, had died out (Nos. 19 
P. R. 1897; 112 P. R. 1900 (page 441) : 19 P. R. 1903; 
52 P. R. 1901 ; 75 P. R. 1893 ; 129 P. R. 1893; No. 84 
P. R. 1909 ; No. 5 P. R. 1910; No. 68 P. R. 1911 ; No- 53 P. R. 
1913 ; No. 13 P. R. 1914 ; No. 27 P R. 1914 ; No. 4 P. R. 
1916, C-A. 2472 of 1916 and No-82 P-R. 1918. But 
a similar rule does not apply where the donee is a stranger 
(No. 137 P. R. 1980 and No. 47 P. R. 1919). On the death 
of a female who has succeeded to an estate or has obtained 
it by gift, without issue, the property reverts to the heirs of 
the last male owner (No. 342 of 1885, Civil Revision ; No. 
19 P. R. 1887 ; No. 3 P. R. 1888 ; No. 31 P. R. 1889). For 
an exceptional case see No. 61 P. R. 1902 {Lodhi Pathans of 
Jalandhar Tahsil). In No. 104 P. R. 1907 (.Mathothial Jats of 
Gujrat District) it was held that a son who had succeeded to 
his mother was competent to make his daughter a “ resident 
daughter ” and her husband a Khana-Damad , and to gift the 
estate to hur. See, however, No- 14 P. R. 1907. 
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28 . Subject to the exception hereunder men¬ 
tioned, in the event of a deceased proprietor dying 
without heirs his estate ordinarily escheats to 
Government. 

Authority.— 8 Moo- hid. App. 000; No. ><> P. It. 1880; No. 
07 P. R. 1912. 

Exception —In joint estates, <t complete community of 

interest is maintained , the succession of the proprietary 
body is usually provided for by the wajib ul-arz in such 
cases. (Jf. No. 78 P. R. 1888, and cases cited in note at 
page 206 ;and No. 141 P. R- 1893, where the title of the 
village proprietors who had taken possession of the land of a 
sonless proprietor, was upheld as against persons who were 
not in the line of Ekjaddis or even of Rishtadars of the last 
owner. Among Thakar Rajputs of the Dada Siba jagir t 
Kangra District, a sisters son is not entitled to succeed in 
preference to the jagirdar ala malik (No. 72 P. R. 1907). 
Hut see No. 68 P. R. 1892 ; No. 16 P. R. 1912 and No. 

1 1 P. R. 1911, as to right of Pattidars of same Patti, merely 
as such, suing* Tn No. 9 P. R. 1898 a single Judge threw 
out a hint that adna maliks of paiii would succeed in default 
of nearer heirs, but this was a pure obiter dictum . A sister's 
son was held to exclude the village proprietary body in 
No. 136 P. R, 1884 ; No. 28 P. R. 1904 (H. Jats of Amballa 
District), and No. 95 P. R. 1905 (Ghirths of Kangra District). 
See also No. 102 P. R. 1906. Pattidars have no right to 
succeed in preference to a non-resident collateral (No. 78 
P* R. 1898 ; No. 18 P. R. 1910 ; No. 122 P. L. R. 1912 ; 

. No. 85 P. R. 1916 ; No. 24 P- R. 1917 and No. 65 P. R. 
1918) nor has the village body ordinarily any right to succeed 
in the presence of any cognate, e.g>> a fathers sister's son 
(No. 28 P. R* 1917). 

Remark 1 .— It has been doubted in a work of authority, 
whether the proposition stated in the text is correct 
if it is meant ‘‘that the property of a man who leaves 
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no blood relations passes to the Crown and not 
to the other village proprietors ” ( Tribal Law in the Punjab , 
Chap* III, § 5, page 87). But with the utmost deference, 
I venture to think that the proposition read with the excep¬ 
tion in favour of tho right of co-proprietors in joint estates, 
where a complete community of interest# is maintained , is the 
only one that the Crown could possibly be expected to 
concede. In villages wheie a joint community of interests 
is maintained, as, for instance, in Zemindari villages, the 
preferential right of the co-proprietors in the village, as 
against the Crown, could well bo supported on broad legal 
principles. But in other cases not covered by the exception 
where no general community of interests between the several 
landowners in the village has been preserved, as is the case 
in those villages where a complete partition has taken place, 
and where possession is the only measure of existing right, 
it is difficult to see on what ground the rest of tho village 
proprietors, consisting, it may be, of persons of various 
tribes and creeds — -Muhammadans^ Rajputs, Khatris , Brah¬ 
mans and Jats- could claim to succeed to the estate of a 
proprietor who had left no persona / heirs. See this view 
practically affirmed in No. 77 P. R. 189b; No. 61 P. R* 
1898; No. 75 P. R. 1902 ; No. 102 P. It. 1906 ; No. 63 
P. R. 1908; No. 18 P. R. 1910; No. 137 P. R. 1908 ; No. 16 
P. R. 1912, No. 235 P.L. R. 1912 and No. 142 P. L. R. 1913 
and the whole question fully discussed in No. 2 P. It. 1911, 
Rev. As to onus of proof in a suit by the proprietary body, 
see No. 43 P. R, 1877 and No. 49 P. R. 1886. 

Remark 2.— Analogies are always interesting, and it may be 
worth notiug that in Egypt on the death of an inferior 
proprietor ( fellah) without issue, the superior proprietor or 
lord (moaltezim) succeeds to the landed estate (Eugene 
Revillout’s Les Obligations en Droit Egyptien , page 111). 

L Note.—I have left para. 28 as it was written by the author, but I venture to 
think that the description of escheat either to the village proprietary 
body or to the Crown (which is not a matter of custom at all) is not 
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quite clearly staled. Ti appears to me that the rule should be stated thus 
There is always an ultimate right of escheat to the Crown when all heirs 
fail. In homogeneous villages there is frequently a escheat to the proprie¬ 
tary body, in heterogeneous villages the escheat is in theory to the Crown 
in preference to the proprietary body. Even in such cases custom may 
favour toe village body. YVhether, however, it is expedient for the 
Crown to enforce its right of escheat is a mutter for consideiation in view 
of the circumstances of each case. It is also a matter for consideration 
and proof as to whether there has been *nch a failure of heirs in a 
particular case as to bring into operation the right of escheat either to the 
proprietary body or to the Crown. It may even happen that a stringer in 
possession is in as good a position as the proprietary body. The following 
rulings show — 

(1) That daughters exclu !e the village proprietary body in succession ; 

No. 31 P. R. 1867; No. 136 P. W. R. I9u8 ; no. 102 P. R. 1906; 
No. 11 P. R. 1911 ; No. 57 P. It. 1912. 

(2) That sisters exclude the v Page pronrietary body in succession; 

No. 136 P. It. 1881; No. 28 P. R. 1904; No. 90 P. R. 1915 ; C. A. 
2098 of 1915 ; No. 85 P. R. 1916. 

(3j That other cognate^ exclude the village proprietary body in 
heterogeneous villages : 

No. 136 P. B. 1684 ; No. 178 P. R. 1888 ; No. 77 P. R. 1896 ; No. 95 
P. R. 1905; No. 63 P. R. 1908; No. 137 P. R. 1908; No. 66 
P. W. R. 19o0; No. 3P.R. 1914; No. 24 P R. 1917; No. 28 
P. R. 1917; No. 65 P. R. 1918; I L. R. I. Lah. 554. Contra 
No. 141 P. R. 1893 • No. 61 P. R. 1894; No. 72 P. R. 1907. 

(1) Tthat collaterals residing elsewhere exclude the village proprietary 
body : 

No. 68 P. R. 1898; No. 78 P. R, 1898; No. 18 P. R. 1910 and 
No. 122 P. L. R. 1912. 

(5> That strangers may be evicted by the proprietary body even in 
heterogeneous villages: 

No. 16 P. R. 1912 ; No. 18 P. L. R. 1913, but contra No. Ml P. R. 
1893 ; No. 142 P. L. R. 1913. 

(6) That there is an ultimate right of escheat inhomogeneous villages 
to the village proprietary body : 

C. A. 2493 of 1888 ; No. 78 P. R. 1886 ; No. 61 P. R. 1898; No. 323 
P. L. R. 1913, see also Nos. 85 and 235 P. L. R. 1912 and No 57 
P. R. 1912; but not in heterogeneous villages; No. 49 P. R. 

L886 ; No. 6l of 1898 ; C. A. 733 of 1899 ; No. 26 P. L. R. 1904 ; 

No. 102 P. K. 1906 ; see also No. 18 p. R. 1910. 

>7) That in heterogeneous villages the Crown is preferred to the 
village proprietary body: 

No. 2 Rev. P. R. 1911; No. 235 P. L. R. 1912 ; No. 142 P. L. R. 1913 ; 
but see for cases where the Crown failed: 

No. 80 p. R. 1885 ; C. A 2493 of 1888. 

(8) In the following cases the village proprietary body was held to 
be entitled to contest appointments of heirs or alienations •— 

C. A. 156 of 1875 ; C. A. 860 of 1679 ; No. 78 P. R. 1888, but contia 

' No. 43 P. R. 1877 ; C. A. 96 of 1886 ; No. 49 P. R. 1886 ; No. 178 

P. R. 1888 ; No. 68 P. R. 1892 ; No. 61 P. R. 1898 ; No. 14 P. L. R. 
1910; No. 24 P. R. 1912; No. 3 P. R. 1914; and Ko. 24 P. R. 
l917,~T. P. E.J 
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29. No change oi, or exclusion from, any religion, 
and no deprivation of caste, can in any way affect 
or impair any right of inheritance. 

Authorities. —Act XXI of 1850 and No, 67 P. R. 1867. 

Remark. The High Court of the North-Western Provinces 
has ruled that Act XXI of 1850 does not only apply to a 
person who has himself or herself renounced his or her 
religion or been excluded from caste, but that the latter 
part of section l protects any person from having any right 
of inheritance affected by reason of any person having 
renounced his religion or having been excluded from caste. 
This applies to a case when a person born a Muhammadan, 
his father having renounced the Hindu religion, claims by 
right of inheritance under the Hindu law a share in his 
father’s family (I. L. R. XI All. 100). This decision was 
approved of in No. 1413 of 1890 unpublished, but doubted 
in No, 82 P. R. 1890 ; hut it has since been again approved 
of by IStogdon, J., in No. 63 P. R. 1895, at page 32*2, in 
No. 104 P. R. 1902, in No. 36 P. R. 1909, in Nos. 86 and 
89 P. R. 1915 and No. 57 P. R. 1916. CJ\ also C. A. 2525 
of 1916. 

30. By abandoning worldly affairs and entering 
a strictly religious or ascetic order, a person becomes 
civilly dead, and forfeits his rights of inheritance. 

Authorities.— No. 1 P. R. 1868; No. 15 P. R. 1874 (Udasi 
fakirs); No* 106 P. L. R- 1911 (Suthra fakirs). See also 
para. 87, post. It is not open to such a person to subseqently 
renounce his religious order and return to the world ; he 
cannot thereafter, e.g. y adopt a son (No. 15 P. R. 1874). 

Exceptions. —A Byragi fakir does not renounce the world, 
and does not therefore forfeit his right of succession in his 
natural family (No. 24 P. R. 1880). Jfor yet do certain 
Udasi fakirs in the Jalandhar District (No. 29 P. R. 1881). 
It has accordingly been ruled that the mere fact of a man 
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becoming an IJdasi fakir is not conclusive that he has 
abandoned worldly affairs, though the presumption is that 
he has done so, and the burden of proof that ho did not is 
upon him (No. 7 P. R. 1892). See No. 57 P. R. 1880 ; 
No. 112 P. R. 1906 (Udasi Sadhm of Ludhiana District) 
and No. 51 P. R. 1913 as to a chela or disciple n t excluding 
natural heirs, but see also No. 101 P. R. 1905 (TJdasi Sadhs 
of Kangra District* and No* 41 P W. R. 1910 (Sanyasis 
of Lahore). Some Dadnpanth fakirs also retain their share 
in ancestral property, but on their death the ancestral 
share passes to their blood relations and not to a chela , 
who may have been nominated by the deceased (No. 1538 
of 1881). 

Remark. — In No. 82 P. R. 1883 it was h3ld that the chela or 
disciple of a Sanyasi could succeed to his occupancy right® 
as a “ male collateral relative,” within the meaning of Section 
36 of the P. T. Act, 1868. But as to this, see No. 22 P. R. 
1896, F. B. and No. 2 Rev. P. R. 1907. 

31. Amongst Hindus generally, and less frequent¬ 
ly amongst Muhammadans, uncondoned adultery in 
the husband’s lifetime deprives a widow of her right 
to succeed to his estate ; and her unchastity as a 
widow sometimes causes a forfeiture of her life in¬ 
terest in that estate. But the onus is on those who 
assert the existence of a custom sanctioning forfei¬ 
ture. 

Authorities. —No. 85 P. R. 1868 (from Amritsar) ; No. 667 of 
1871 ; No. 158 P. R. 1883 (Arorasoi Multan) ; No. 75 P. R. 
1886 (Hindu Jats of Kaithal) ; No. 2 P. R. 1888 ( Pathans 
of Hoshiarpur). Vide a'so Punjab Civil Code, Section 5, 
Clause 8 ; No- 25 P R. 1891 ( Utal Jats of Ludhiana) ; No. 
34 P. R. 1893; Nos 449 and 660 of 1896 (Sidhu Jats of 
Tahsil Ferozepore) ; and No 40 P. R* 1899 ( Sikh Jats of 
Amritsar) ; No. 24 P- L. R- 1903 (agricultural tribes of the 
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Ferozepore District) and C. A. 158 of 1909 (Jats of Panipat 
Tahsil). Cj\ Tupper’s Customary Law , Yol. II, page 144, 
Ans. 6, and remarks of Dwarkanath Mitter, J., in Kery 
Kolitany v. Moniram Kolita , 13 B L. R. I; and Tribal Law , 
page 60, But see L. R. VTI Ind* App. 115 (S- C., I. L. R. 
V Cal. 776). 

Contra.— No. 78 P. R. 1869 (fioiri Delhi) and No, 92 P. R. 
1869 (from Jalandharh in both of which the Court proceeded 
on the strict Hindu law ; No. 118 P. R. 1884 (Muhammadan 
Chimba Jats of Gujranwala) ; No. 105 P. R. 1885 (Ahint of 
Delhi) ;and No. 1001 of 1885 (Hindu Kumbohs of Jalandhar) ; 
No. 90 P. R, 1888 (Hindu Rajputs of Gurdaspur) ; No. 107 
P. R. 1888 ( Bagri Jats of Sirsa) ; No. 326 of 1888 and No* 
1154 of 1888 {Jats of Moga Tahsil ; No. 76 P. R. 1001 ; 
No- 74 P. R. 1910 ( Somal Jats of Phillour Tahsil) ; Nos-13 
and 100 P. L- R. 1911 (Jats and Arams of Jalandhar) ; No. 
102 P. L. R. 1912 (Jats of Panipat); No. 57 P. W R. 1913; 
No- 120 P. L* 1C 1913 (Jats of Hoshiarpur). 

Remark—The unchaste widow would still be entitled to main¬ 
tenance (No. 326 of 1878 ; No. 660 of 1896 ; No. 108 P* R. 
1913). But compare also 1* L. R. VII Bom* 84. Se6 also 
para. 20, Remark ante- 

32 In the absence of custom, the remarriage of 
a widow causes a forfeiture of her life-interest in 
her first husbands estate, which then reverts to the 
nearest heir of the husband. 

Authorities*— Section 2, Act XV of 1856 ; No. 123 P* R. 
1884 (Rors of Karnal) ; No. 80 P. R. 1885 ; No. 81 ibid 
(Shaikhs of Rohtak) ; 2 P. R. 1888 (Palhans of Hoshiarpur). 
Compare also No. 53 P. R. 1886 ; No. 90 P* R. 1888 (at 
page 242) ; No. 22 P. R. 1889 ; No* 90 P* R. 1889 ; No. 25 

•N(TE.^Porfeiture in such cares dates fum the date of uEchsttity and net 
from the date when.the reveraiders sue to itcover the piof.eily.and all inter- 
ttMihte aliehatidhg by the widow are Void (C. A. Sic of 1908, F.B.) 
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P. 14. 1891 (Jatsoi Ludhiana) ; No. 1212 of 1888 ( Khoknr* 
of Jhang District) ; No. 46 P. K* 1801 (,Siddhvs of Tahsil 
Chunian) ; Nos* 143, 144, and 145 P* II 1893 ; No* 40 P. R. 
1890 ; No. 64 P. li. 1910 ; No. 75 P* R, 1917 (Dhillon bits 
of Hoshiarpnr). 

Exception 1.— Amongst certain tribes a remarriage in the 
Karewa form with the brother of the deceased husband does 
not cause a forfeiture of the widow's life estate in the property 
of her first husband : C- A. No* 1211 of 1876 ; No. 137 P* R. 
1883 snd No. 88 P. R- 1900 (Sikh Jats of Sirsa); No. 100 
P. R. 1891 (Rains of 8irsa); No. 74 P. R. 1803 ( Uinjra 
Jats of Amritsar) ; C* A. No. 42 of 1897 ; No* 115 P. R* 1900 
( Sikh Jats of Ferozepore) ; No. 51 P, R* 1911 (Sikh Jats of 
Ludhiana District) ; No. 322 P* L, R. 1913 (Sainis of Hoshiar- 
pur). Compare also N. W P. H. C. Reps, for 1868, page 350 ; 
Weekly Notes , N- W. P , 29th January, 1883, page 17. 

Exception 2. —Amongst Sayads and Pathans of Kharkhodah 
the above canon is subject to the proviso th*t the widow 
retains her life interest in her first husband's estate if, upon 
remarriage, she continues to reside in her first husband's 
home (Nos. 144 and 145 P. R. 1893). 

Remark 1.—Where a valid Karewa marriage takes place, the 
offspring of both maniages share equally the inheritance of 
the two fathers (No. 1566 of 1876, Rajputs of PalampUr ; 
No. 137 P R. 1883). 

Remark 2 —On the remarriage of a Hindu widow the 
guardianship of a minor child devolves on a fit male relation 
of the deceased husband (I. L. 11. IV All. 195) but not 
under custom where there is a minor daughter, I. L. R. I 
Lahore 146. 

Rctnark 3.—A nice question has arisen in Frovinces where 
there has been no statutory recognition of custom, whether 
Act XV of 1856 involved a forfeiture even amongst castes 
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allowing remarriage by widows. The High Court N. W. P. 
has consistently held that in such cases the Act cannot be 
applied (I. L. It. XI All. 330, followed in XX, ibid 476 and 
XXXI, ibid. 161). But the Calcutta Court (l. L. R. XXII 
Cal. 589), the Bombay Court (I. L. R. XXII Bom. 321 
F. B.) and the Madras High Court (I. L. R. I Mad. 226 
and 15 Ind. Cas. 602) have held differently. In this 
Province the question is specialised by the fact that Act IV 
of 1872 (the Punjab Laws Act), a subsequent Act to the 
Widows’ Remarriage Act (XV of 1856) has enacted (Section 5) 
that in the Punjab custom is to be the first rule of decision 
in all cases of inheritance and succession. Hence it follows 
that the Courts in this Province must give effect to a custom 
against forfeiture on remarriage, when proved to exist (see 
No. 9 P. L. R. 1912). This is the view which was taken of 
the Act in No. 22 P- R. 1889 (see page 75), and which was 
subsequently affirmed in F. B. No. 46 P. R. 1891 (see pages 
252, 266), It has, however, been held that under the pro- 
visions of the Widows’ Remarriage Act, the issue of a Karetva 
marriage are legitimate even where, by the custom of the 
parties, such remarriages are not recognised (No. 61 P. R. 
1905, and cases there cited). 

33 . But, in the absence of a custom to the con¬ 
trary, her remarriage, even with a stranger, will 
not deprive the widow of any future rights of 
inheritance to which she would have been entitled 
but for such remarriage. 

Authorities. —Section 2, Act XV of 1856, and No. 61 R R. 
1905 and cases there cited. Compare II Ben. L. Rep. 199, 
and No. 64 p. R, 1910. 

Illustration :— 

A widow contracts a second marriage, and some time 
afterwards her son by the former marriage dies childless and 
leaving no widow* She succeeds to the estate in limited by 
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the son from his father, her first husband; No. 37 p. R. 
1870 (from Amritsar); No. 11 P. R. 1870. These cases, 
however, were decided in accordance with Hindu law. To a 
like effect is the ruling in 1. L. R. XXVI Bom. 388. »See 
contra, by custom of Sus Jats, Hoshiarpur, No. 117 P. R. 
1888 (a case of a mother) and No. 64 P. R. 1910 (Sikh Jats 
of Ferozepur). 

34 . Illegitimate children are not entitled to any 
share in their putative father’s estate, but they can 
claim maintenance until they are able to earn their 
own living, subject to good behaviour. Their 
descendants, however, can assert no such claim as 
of right. 

Authority. —No. 40 P. R. 1880, whore the illegitimate son 
(Khwas) of a high caste Rajput was found by custom to be 
entitled to maintenance during his lifetime, provided he was 
not guilty of any gross misconduct towards the head of the 
family; and No. 87 P. R. 1898 (Vara itch Hindu Jats of 
(lujranwala). In the former case it was also found that 
the maintenance of the descendants of the illegitimate son 
was entirely dependent on the will and pleasure of the head 
of the family for the time being. Similarly in Kangra a 
Sartora illegitimate son gets maintenance (No. Ill P. L R. 
1909). Nor is an illegitimate son entitled to succeed to his 
mother's property in the presence of a legitimate daughter 
(No. 22 P. R. 1909 ; Saidha Jats of Jalandhar District) nor to 
occupancy rights (No. 15 p. R. 1914, Rajputs of Hoshiarpur). 

Remark. —According to Muhammadan law a son horn out of 
wedlock becomes legitimated and entitled to all the rights of 
a son born of a lawful marriage by subsequent acknowledgment, 
provided his parentage is not otherwise established, there was 
no legal impediment to the marriage of his parents and it is 
not obvious that there was no marriage between his parents 
<1. L. R. XLVI Cal. 545). This doctrine was acted upon in 
a case which arose at Karnal in one of the Mandal families 
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(No. 1 P. K. 1875, ailirmed by the Privy Council, No. 17 
P R. 1882). CJ. I. L. R. XV All. 396 ; and I. L. R. XXVII 
Cal. 801. See also No. 319 of 1878 and No. 102 F. R. 1880. 
It is doubtful, however, if a similar effect will bo given to an 
acknowledgment amongst agriculturists, though if the father 
had a customary power of alienation, and exercised it in 
favour of his illegitimate son, the latter would be permitted 
to take the estate by virtue thereof. 
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CHAPTER III. 

APPOINTMENT OF AN HEIR- 

INTRODUCTION, 

According to the notion prevailing amongst agriculturists, 
adoption is in no sense connected with religion, and partakes 
more of the character which the act assumed in the later 
Roman law as a simple nominis heredis instit'iitio : that is to 
say, it is a more or less public institution by a sonless owner 
of land of a person to succeed him as his heir. It is there¬ 
fore more correct to speak of the personal relation thus 
formed as the ‘ appointment of an heir rather than as an 
“ adoption, ’ a term which has a history of its own, and 
which suggests features altogether wanting in the ordinary 
customary appointment of an heir with which we are familiar 
in agricultural communities in the Punjab. We accordingly 
find that history here again repeats itself, and as in Rome, so 
in Punjab village communities, the institution of an heir is 
no doubt a mere substitution for adoption, the effect of 
which is to vest the succession in the instituted heir from 
the death of the testator or appointer. [ Vide Sohm’s In¬ 
stitutes of Roman Law, Section 99 (1)]. So, again, in the 
Chinese law the power of testation is a mere substitution 
for a power of adoption, upon which the whole law of 
Chinese inheritance depends. (Kohler, Reck is vcrgle i chende 
Studien , page 192). But its non-religious character has 
freed the act of appointment of an heir in the Punjab from 
most of, if not all, the formalities and other essential 
requisites of a true adoption. 

Thus, there is no prescribed mode, other than that which 
Usage tnay sanction, in which the appointment may be made ; 
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the one essential requirement is that the appointment should 
be made manifest, so as not to be left an equivocal ael. 
There are no restrictions as to age, nor, with some exceptions 
in favour of persons in the agnatic line of kindred, as to the 
choice of the person to be appointed, and the person validly 
appointed succeeds to all the rights of a son in the appointor s 
estate, but not, as a general rule, to the estate of the 
collaterals of the appointor. As regards other matters 
connected with this branch of the law, they will be found 
embodied in the following propositions. 


35 . A soilless proprietor of land in the central and 
eastern parts of the Punjab may appoint one of his 
kinsmen to succeed him as his heir. 

Explanation 1.— Such an appointment may be manifested in 
the absence of any special custom proscribing a different mode, 
in any of the following ways :—By (a) a formal declaration 
before the brotherhood, (h) a written declaration, either pre 
ceded or followed by some treatment consistent with a 
deliberate appointment, or (c) a long course of treatment 
evidencing an unequivocal intention to appoint the specified 
person as heir. 

In regard to Jagirs also the Government of India have 
laid down the rule that it is sufficient if the adoption were 
made in such a manner as to satisfy the Government that 
the heir adopted was the real choice of the Jagirdar and 
his family. (Letter No. 2158-1 of Simla, 1st June, 1888, 
from H. M. Durand, to Secretary to Government of the 
Punjab-) The right of adoption has not, however, been recog 
nised in the case of Cis-Sutlcj paUiilari.jagirx (No. I p IP 
1910 Rev.). 
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Authorities— No. 54 P- R. 1874; No. 58 P. R. 1879 
(Muhammadan Arams of Jalandhar) ; No. 697 of 1879 (from 
Ludhiana) ; No. 70 P. R. 1878 (Muhammadans of Hoshiar 
pur) ; No. 80 P. R. 1878 (Muhammadan Jats of Nawashahr) ; 
No. 92 P R. 1879 ( Hindu Jain, Hoshiarpur District) ; No. 71 
P. R. 1880 and No. 173 P. R. 1883 ( Ghorewaha Rajputs of 
Jalandhar and Muhammadan Rajputs of Nawashahr) ; No. 
1305 of 1887 (same tribe) : No. 103 P. R. ]SS0 ; No. 51 P. R. 
1881 (Hindus); No. 120 P. R. 1881 ( Muhammadans in 
Rawalpindi District) ; No. 72 P- R. 1882 (Gil Jats) ; No. 
79 P. R. 1882 (Hindu Jats of Ludhiana) ; No. 109 F. R. 1882 
(Muhammadans of Mahr caste); No. 98 F R. 1883 
( Ghori Pathans of Sialkot) ; No. 173 P. R. 1883 (Ghorewaha. 
Rajputs of Jalandhar) ; No. 171 P R. 1883 ( Ghorewaha 
Rajputs of Hoshiarpur) ; No. 178 P. R. 1883 (Muhammadan 
•fats of Hair a, tribe in Sialkot District) : No. 101 P. R. 1889 
(/fcWJatsof Ludhiana) ; No. 101 P. R. 1891 (Muhammadan 
fihatti Jats of Gujrat) : No. I P. R. 1892 ( Hindu Jats % Delhi 
District) ; No. 9 P. R. 1893 (Hindu Jats of Ludhiana Tahsil) : 
No. 93 P. R. 1893 (Jayyi Rajputs of Gurdaspur District); 
No. 94 ibid and of. 142 ibid : No. 26 P. R. 1896; No. 10 
P. R. 1905 (Hindu dais of Gurdaspur District) ; No. 42 P- R- 
1911 ; No. 74 P. R, 1911 (Bhabra Jains of Karnal District) ; 
1, L. R. I Lahore 39 (Hindu Jats of Ludhiana District). 

Explanation 2. —The onus of proving that such a power of 
appointment is not customary amongst Hindu Jats, or 
Muhammadan Jats converted from Hinduism, in the central 
and eastern districts of the Punjab, lies on the person 
alleging it. 

Authorities.— No- 92 P- R, 1879 (Hindu Jats of Hoshiarpur) ; 
No. 15 P. R. 1883 (Garhiwal Jats of Ludhiana) ; No. 96 ibid 
v Dudhwal Jats of Amritsar) ; No. 98 ibid (Ghori Pathans of 
Sialkot) ; No. 121 P. R. 1886 (page 288) ; No. 40 P R. 1891 
(where the onus was held to bo discharged) ; No- 115 P R. 1919 
(Rfohal Rajputs of Tahsil Fazilka). 
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Remark. —I think the wording of Explanation 2, as T have 
now modified it, is fully justified by the enormous number of 
instances in which a right of appointment has been proved 
to exist amongst Hindu agricultural tribes in the central 
and eastern districts of the Punjab. Amongst the purer 
iVluhammadan tribes, especially amongst those residing in 
the north-western districts of the province, the inlluence of 
then* religion, which does not recognise adoption as confer¬ 
ring any right of inheritance, has given rise to a disposition, 
which has become more marked in the course of the more 
recent settlement operations, to challenge the power of a 
sonless proprietor to make any appointment vesting the 
succession in a, person other than the lawful heir, in whoso 
favour, of course, no appointment is necessary. (See inter 
alia, No. 140 P. E 1893, No. 35 P. R. 1896, No. 70 P. R. 
1901). But it is too late to deny that the Hindu Jat pro¬ 
per, even when converted to Muhammadanism, does, as a 
general rule, and under certain restrictions, recognise such 
a power. 

Explanatiai A -Tt' -ippun' mentis not invalidated simply 
by reason of publicity not having been given to the fact, 
provided it is made in some unequivocal and customary 
manner. 

Authorities— No* 58 and No. 92 P. R. 1879, and No. 3 P R. 
1901* Compare No- 154 F. R* 1884 ; No. 4 P. R. 1892; 
No. 9. P R. 1893; No. 94, ibid ; No. 51 p. R. 19C3 ; No. 40 
P R. 1905. See also I, L, R. XXIV All. pages 200—205 
and No. 79 P. R. 1901. 

Explanation 4. —Nor by the non-performance of ceremonies. 

Authorities.— No. Ill P. R. 1868; No. 5 p. R. 1874; 
No. 283 of 1877 ; No. 96 F. R. 1883 : No. 102 P. R. 1884 ; 
No. 154 ibid ; No 138 F. R, 1894 (page 520) ; No- 40 P R. 
1905; No- 95 PR. 1909 {Jain* of Delhi) ; No 42 P. R. 
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1911; No. 78 p. L. R. 1912 ; Nc. 22 P- R. 1913 ; No-102 
P R. 1913 ; No. 271 P- L. R. 1913 ; No. 295 P. L- R. 1913 ; 
No. 78 P. L. R. 1914. Compare T. L. R. VI Mad. 20 
(Kshattrias in Madras) ; No. 1055 of 1889. See, however, 
No. 117 P. R. 1918 as to the need of formal giving and 
taking among Brahmins of Delhi. 

Explanation 5. —A person shall be deemed tc be “sonless” 
within the meaning of this section, if his son has entered 
a religious fraternity and has abandoned worldly affairs 
(No. 52 P. R. 1875). 

Exception 1 —Amongst agricultural Brahmins of Rohtak, 
a mere declaration before Settlement Officers of the adoption 
of a boy is not in itself sufficient to constitute a valid adoption 
or appointment as heir (No. 36 P- R. 1884); nor the mere 
registration of a deed refuting adoption (No. 154P- R. 1884) ; 
when neither preceded nor followed by any treatment of 
the person appointed as a son (No. 91 P R. 1893; No. 142 
P. R. 1893 ; No. 122 F R. 1894 ; No- 25 F. R 1896). 
Of. also No. 72 F R. 1882, where, amongst Gil Juts , the 
mere execution and registration of a deed of appointment a 
few days before and in contemplation of the appointer’s 
deatn, was held, in the absence of any previous intention to 
appoint having been manifested, not sufficient of itself to 
confer rights of succession on the appointed heir; and 
No- 98 P. R. 1892. So also amongst Bhindar Jats of 
Gujranwala, the appointment of a very distant relative, who 
lived in a neighbouring village, shortly before the appointer’s 
death, by execution of a deed in his favour, is not a valid 
appointment (No. 28 P. R. 1887). See also No. 67 P. R. 
1901 ; No. 29 P. W. R. 1907 ; No. 3 F R. 1908; No. 49 
F R. 1909 ; No. 342 P. L. R. 1913. 

Exception 2. —According to the custom of the Daudzai 
Pathans of Kaithal, adoption confers no right of inheritance 
(No. 99 P. R. 1880) ; nor amongst Jats of th© JBqrqitch got in 
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C ujrat (No. 15 P- R. 1880) ; Kashmiri Shaikhs of Sialkot 
(No. 130 P. R. 1881); Muhammadan Rajputs of Amballa 
District (No. 40 P. R. 1891); Muhammadan Gvjars of 
Qarshankar (No. 105 p. R. 1891) ; Muhammadan Goreivaha 
Rajputs of Ludhiana (No. 124 P- R. 1886) ; No. 79 P. R. 

1893 (Muhammadan Arains of Cluj rat) ; and No. 34 P. R. 

1894 (Muhammadan Man} Rajputs of Ludhiana). But see 
No. 173 P.R. 1883 and No. 1305 of 1887 (also between 
Gorewaha Rajputs)- Hindu Jats of the Laddu got , in the 
f/aa Tahsil in the Hoshiarpur District, have been found to 
be opposed to the practice of adoption (No. 13 P* R- 1894). 
So, also, the Muhammadan tribes of the Gujrat District 
(No. 1 10 P- R. 1893 ; No. 35 p. R. 1893 and cases there 
cited ; No. 70 P- R. 1901). 

Exception 3 —In regard to the succession to the office of Lain- 
bardar, it has been ruled by the Financial Commissioner 
that there is a wide distinction between the claim to succeed 
to such an office, hereditary in character, and a claim to 
succeed to property ; and on a remand in this case it was 
found that public opinion was strongly adverse to the 
adopted son’s succession in the former caso (No. 14 P. R- 
1880, Revenue Judgments). Cf also Nos. 9, 10 and 11 
P. R. 1892, Revenue. But if the adopted son is of the same 
got , he is, if otherwise fit, usually appointed to succeed the 
appointer as Lambardar (No. 14 P. R. 1X06, Rev.; Nos. 12 
and 13 P. R. 1892, Rev. ; and No. 2 P. R. 1899, Rev.). 
Again, in regard to the succession to the post of Lambardar, 
it is to be remembered that “ tho heir or nearest heir who, 
according to tho custom of the village, is entitled to inherit,” 
within the meaning of clause ( i ) of Rule No, 179 of the 
Rules made under the Punjab Land Revenue Act, 1887, is 
in all cases the heir according to the rule of primogeniture, 
unless some other special custom be distinctly proved (No. 5 
P- R. 1894, Rev.) ; and an adopted son may, under certain 
circumstances, be in the same position as a son of the body 



[ 35 ] 


APPOINTMENT OF AN HEIR. 


67 


(Xo. 2 P- R. 1*99 and <J. No. 2 P- R. 1912, Rev. and C. A, 58 
of 1920). But no general rule can be laid down as to the 
adopted son’s right to succeed to tho Lambardari (No. 1 P. R. 
1912, Rev.). 

Remark 1 .— But the appointment of a person of a different got 
or ghair kaum —such as a stop-son—is, except at times in the 
case of a daughter’s or a sister’s son (as to which see para. .97), 
generally opposed to custon (No. 170 p. R. 1882, Jats of 
Lahore ; No. lip. R. 1889, Khatra Jats of Ludhiana ; 
No. 09 P R. 1892, B'udlxr Juts of Lahore; No. 81 ibid, 
Muhamm t dan Kn'wid Jats of Gujrat; No. 8.9 ibid, Hindi 
./a/Jats of H >shiarpir, report id also as No. 98 ibid: No. 
50 P. R. 1899, F. B-; No. 48 P. R. 1894, Mara Jats of 
Ludhiana, No. 122 P R 1891, Aulakh Juts of Amritsar 
District; No. 15 P R. 1911, Araias of Jalan lhar city); l. L. 
II. I (Lahore .91 Hindu Jats of IIissar District). The same 
principle has been followed by the Revenue Courts in regard 
to the succession to the ollice of Lambardar— ride rulings cited 
under Exception .9. But seo No. .98 p. R. 1890 (Dharitval 
Jats of Ferozopore), where the appointment of a step-son’s 
son irho uns also a remote collateral, was upheld ; No. 45 p. R, 
1874 {Jats oi Hoshiarpur District) ; No. 9 P- R. 1880 ; No. 
98 P- R. 1884 ; No. 2,9 P. R. 188G. See also para .98, post ; 
No. 20 P. R. 1890; No- 104 P. R. 1891 ; No. Ill p. R.’ 
1893 ; No. 53 P R. 1895. 

Remark 2.— In No. 85 P It. 1881 the appointment of two 
persons as heirs by a Gujar was held not to be sanctioned by 
any proved custom. See also No. 172 P. R. 1882; No. 95 
P. R. 1891 ; No. 57 P. L. R. 1915. In No. 8 P. R. 1888 the 
appointment of a daughter as heir by a Gujar was held 
not to be valid by custom ; but see No- 71 P. It. 1895 for 
instance of four daughters being appointed among Moghals 
of Kasur, 
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36. There are no restrictions as regards the age 
or the degree of relationship of the person to he 
appointed. 

Authorities. -No. 3 P. It. 1S6G ; No- 51 p. It- 1867; No. 37 
P- R. 1868 ; No. 57 P. It. 1872 (J lahton Rajputs of Jalandhar); 
No. 47 P. It. 1878 (Bajiva Rajputs of Nialkot District) ; 

No. 120 P- R. 1881 ; Nos-15, 96 and 98 P. It. 1883 ; No. 1914 

of 1881 (decided in Chambers that a Cotir JJrahmin oi ]{&ne- 
sar could adopt a Saraswat Brahmin) ;L. It. V. Jnd- App. 40 ; 
No. 119 P. R. 1882 ; No. 62 P. It. 1888 ; No. 805 of 1888 ; 

No- 114 P.R. 1889; Nos. 38 and 39 P. R. 1890 ; No. 486 

cf 1890; No. 4 P. It, 1892; No. 79 p. U. 1901 ;No. 40 
P- It. 1905 ; No. 49 P. It. 1909 (adoption of married man 
with children); No. It P. It. 1913 (age of adoption is 
immaterial); No- 22 P. R. 1913 (Randhawa Juts of 

Amritsar; collaterals of 9th degree adopted) ; 74 P. R. 1911 
(R/tubra Jains of Kaithal) ; No. 95 P. R. 1909 (Jains of 
Delhi); No. 44 P. It. 1913; No. 103 P. R. 1913 
P. C- ; 1. 1.. R. I Lahore 39 (Juts of Ludhiana) ; Tupper’s 
Customary Law, Vol. 11, page 102 (reprint). See also para. 
35, ante. Remark 1. 

Illustrations:— 

1. A wife’s brother may be adopted (No. 125 P. R. 1880 
(Suds of Ludhiana) ; No. 22 p. R. 1891 (Bedis and Khatris 
of Gurdaspur District). 

2. Also wife’s brother’s son (I. L. It. TIT Mad. 15 ; 
XX ibid, at pago 289 ; No. 54 P. R 1874 ; No. 35 P. R. 
1882; No. 94 P. R. 1898 {Sikh Khatris of Rawalpindi). 
And a wife’s sister ’3 son amongst Muhammadan Bhatti Jats, 
Gujrat District (No- 104 P. R. 1891 and No. 51 p. R. 1881 ; 
but cf- No- 140 P- R. 1893); and Khatris of Ferozepore (No- 
3 P. R. 1901). 

Contra.—Nos. 120 and 165 P. R. 1864; and the onus 
of proving the validity of such adoptions rests on the person 
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asserting it (No. 156 P. R. 1890). Cf also 41 P- It. 1889 ; 
Nos. 69,81,83 and 98 P. R. 1892; No. 94 P- R. 1907 
(Brahmins of lvasur Talisil) ; No. 15 P. R. 1911 (Araim 
of Jalandhar, a case of adoption of step-son of another got )• 

3. And a grandnephew (I. L. R. VI Cal. 41 ; XX 
Bom. 973 ; No. 96 F. R. 1883). 

4. Or a brother s daughter’s son (No. 27 P- R. 1884; 
No. 86 P. R. 1885 ; No. 43 p. R. 1S86 ; No. 47 P. R. 1910 
(Hindu Jats of lloshiarpur) ; 1- L- R- I Lahore 15 (Jats of 
Jalandhar). 

Remark 1. It is interesting to note that even in pro¬ 
vinces where the Hindu law is more rigidly observed, later 
decisions seem to establish that restrictions regarding age 
and the performance of ceremonies are gradually losing their 
force, or are receiving a more liberal interpretation. Thus, 
in Madras it has been held that the ceremony of Datta Homan 
is not essential to a valid adoption amongst Brahmins when 
the adoptive father and son belong to the sam* gotra (I. L. R. 
XT Mad. 5 ; XIII Mad. 214). In the same Presidency the 
adoption of a Brahmin after Upanayatwm in the natural 
family has been upheld (1. L. R. IX Mad. 118), and on the 
Bombay side the adoption of a married Asagotra L* rah min 
has also been upheld (I. L. U. X Bom. 80). Cf. also I- L. R* 
IX All- 253; I. HR. XX111 Bom. 250; 1. L. R. XXIV 
Bom. 218. But see No. 315 of 1888, where it was held that 
among Harsiri Brahmins of Delhi adoption after investiture 
is invalid. 

Remark 2. — 111 regard to restrictions as to the person 
to b 3 adopted, village custom at times requires the nearest 
available agnate to be selected for appointment. Cf. No. 102 
P. R. 1893; and sec the provisions of the Riwajiam in 
No. 92 P. R. 1894, and No. 47 P. R. 1895* But see contra , 
No. 114 P. R. 1889, Nos. 38 and 39 P- R. 1890 ; No. 10 
P. R* 1908 (Khaka Jats, Amritsar District), 
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37. (a) A daughter’s or a sister’s son amongst 

Hindu non-agriculturists, is generally recognised as 
a proper person to be appointed. 

(b) But amongst agriculturists, especially in the 
eastern districts of the Punjab, such appointments 
are not now favoured, unless made with the consent 
of the agnates; and under a full bench decision 
of the Chief Court (No. 50 P. R. 1893), they are to 
be presumed to be invalid (No. 39 P. R. 1897). 


I, Autiiomties in support of Appointment op Daughter's Son. 


Case. 

District. 

Tribe. 

Remarks. 

26 P. R. 1872 ... 

Amballa 

Hindu Jats. 


129 P. R. 1S82 ... 


Jat Sikhs of Kharar 
tahsil. 


51 P. R. 1903 ... 

!l ••• 

Zargars. 


117 P. R. 1996 .. 

» **• 

Jats. 


93 P. R. 1909 ... 


Hindu Jats. 


50 P. R. 1879 ... 

Amritsar 

Kdials of Jandia’a. 


58 P. R. 1879 ... 

♦ 

Arair s. 


64 P. R. 1883 ... 

„ 

Kapur Khatris. 


5 P. It. 1885 ... 

o 

i 

Gil Jdls. 


85 P. R. 1907 ... 

i 

Dhillon Jats. 


86 P. R. 1907 ... 

it ... 

»» 


13 P. R. 1873 ... 

Delhi 

Brahmins. 


86 P. R. 1904 ... 


>» • • * 

Brother’s 

1 daughters son. 

72 P. R. 1878 ... 

Ferozeporc ... 

Khatris of Kakri got. 

102 P. R. 1884 ... 

j» ••• 

Sayads. 


57 P. R. 1886 ...< 


Khatris. 
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I. Authorties in support of Appointment of 
Daughter’s Son— contd. 


Case. 

District. 

Tribe. 

REMARKS. 

165 P. R. 1881 ... 

Gujrat 

A wans. 

• 

BOP. R. 1874 ... 

Gurdaspur ... 

Hindu Jats. 


167 P. R. 1883 ... 

,, »*• 

Kahilwan Jats. 


154 P. R. 1881 ... 

,, 

II. Rujar Jats. 


59 P. R. 1871 ... 

Hoshiarpur ... 

Hindu Jats 

Step-daughter’s 

son. 

34 P. R. 1899 ... 

>> ... 

Lehl Jats. 


113 P. R. 1893 ... 

»> ... 

Zargars (village 
artisans;. 


116 P. R. 1901 ... 

n • •• 

Hindu Jats 

But seo No. 4 

P. R. 1911. 

69 P. R. 1905 ... 

i 

” -1 

>i 


81 P. R. 1907 ... 

ii ••• 

II. Nandan Jats. 


110P. R. 1919 ... 

i> 

Ghorewaha Rajputs. 


80 P. R. 1878 ... 

Jalandhar ... 

Muhammadan Jats. 


58 P. R. 1879 ... 

# 

ii ••• 

Raiens. 


88 P. R. 1881 ... 

«i ••• 

Samra Jats. 


162 P. R. 1863 ... 

»» 

Khatris of Nurmahal. 


159 P. R. 1890 ... 

ii 

Radhawa Jats. 


83 P. R. 1900 ... 

ii 

Arains. 


29 P. R. 1910 ... 

»! 

Gujars. 


113 P. L. R. 1908 .. 

Jhelum 

Brahmins, 


79 P. R. 1901 ... 

Kangva 

Acharjya Brahmins. 


35 P. R. 1885 ... 

Lahore 

Aroras. f 


71 P. R. 1895 ... 

!> ••• 

Moghals 

Daughter herself 
appointed. 

249 P. W. R. 1912 

» I ••• 

Khatris. 
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I Authorities in support of Appointment of 
Daughters Son— conoid. 


Case. 

District. 

Tribe. 

Remarks. 

61 P. K. 1880 ... 

Ludhiana ... 

Jats, Kerwal got. 


66 P. It. 1881 ... 

•> ••• 

Jats of Rai got. 


S8 P. R. 1882 ... 

ii 

Muhammadan Jats. 


C. A. 177 of 1883 ... 

>• 

Jats. 


197 P. R. 1889 ... 

ii ••• 

Sidhu Jats of Jagraon. 


93 P. R. 1890 ... 

ii ••• 

Coreha Jats. 


107 P. R. 1891 ... 

ii ••• 

Ghorewal Jats. 


97 P. R. 1898 ... 

. 

I 

i 

Banias 

I. L. R. XVII 
All. 294 follow¬ 
ed ; but now 
see I. L. R. 
XXI All. 412 
P.C. 

85 P. R. 1886 ... 

Multan ... j 

Bhatias, got Babli. 


120 P. R. 1881 .. 

Rawalpindi . 

Muhamtr adans. 


20 P. R. 1886 ... 

Sialkot 

Araius. 


25 P. R 1898 ... 

ii 

i 

G hum man Jats 

But see 29 P. R. 
1904. 

9P. R. 1914 ... 

n ««• 

Gurrac A wans. 


II. Authorities in support of Appointment 
of Sister’s Son. 


35 P. R. 1874 ... 

Amballa 

Rajputs. 

172 P. R. 1883 ... 

ii ••• 

Hindu Jats. 

62 P. R. 1888 ... 

i> ••• 

Dhariwal Jats. 

24 P. R. 1900 ... 

if 

Khatris of Pip?i. 

1 P. R. 1875 

(F. B.) 

Amritsar 

Sindhu Jats. 
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II. Authorities in support of Appointment 
of Sister’s Son— concld. 


Case. 

District. 

Tribe. 

Remarks. 

51 P. R. 1881 ... 

Amritsar 



57 P. R. 1881 ... 


Jats, Sahu g<5t. ... 

Sister’s grandson. 

149 P. R. 1883 ... 

„ (City) ... 

I'anzati Brahmins. 


UP. R. 1884 ... 

” 

Gil Jats. 


120 P. R. 1885 ... 

il 

Parwal Jats ... 

Sister’s grandson. 

01 P. R. 1894 ... 

* ♦ • 

Solid Jats, 


50 P. it. 1875 ... 

Fcrozcporo ... 

13 ill a r Jats of Moga 
tahsiL 


77 P. 15. 1878 ... 

•I ••• 

Khdtris 

Sister’s grandson. 

102 P. R. lf«4 ... 

i> 

Say y ads. 


54 P. K. I8S3 ... 

(jujranwal.i ... 

Arains. 


10 P. L. R. 1911... 

ii 

Khatris. 


84 P. R. 1880 ... 

Guj rat 

Sayyads. 


152P. R. 1884 ... ' 

(lurdaspur ... 

Rajput*. 


33 P. R. 1886 ... | 


(Joraya Jats of Sha- 
kargarh tahsiL 


128 P. R. 1886 ... j 

Jalandhar ... 

Arains of Phillour 
tahsiL 


12 P. R. 1892 ... ‘ 

ii ••• 

Kalia Brahmins. 


79 P. 15. 1901 ... ! 

| 

Kangra 

Acharya Brahmins. 


77 P. R. 1878 ... 

; 

Lahore 

Aroras 

Sister’s grandson. 

197 P. R. 1889 ... 

1 Ludhiana 

Sidhu Jats of Jagraon 
tahsiL 


87 P. R. 1907 ... 

ii •• 

Kalals of Batari. 


C. A. 701 of 1882 .. 

Rohtak 

Jats. 


119 P. R. 1882 ... 

SSialkot 

Arains. 

• 

178 P. R. 1883 ... 

>i 

Uajra Jats of Pasrur 
tahsiL 


88 P. R. 1912 ... 

Delhi 

Banias. 
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III. Authorities against Appointment of Daughter’s Son* 


Case. 

District. 

Tribe. 

Remarks. 

40 P. R. 1891 ... 

Amballa 

Muhn. Chuhan Rajputs 


18 P. R. 1899 ... 

ft ••• 

Jats. 


38 P. R. 1896 ... 

Amritsar 

Randhawa Jats. 


33 P. R. 1900 ... 

,, ••• 

Gil Jats. 


15 P. R. 1880 ... 

Gujrat 

Muhn, Baraich Jats, 


67 P. R. 1901 ... 

tf 

Kathana Gajars. 


6 P. R. 1893 ... 

Gurdaspur ... 

Brahmins 

Illegitimate 

' 77 P. W. It. 1907 

»» 

K ha Iris. 

daughter’s son. 

81 P. R. 1891 ... 

Ilissar ... 

Bagri Jats. j 


12 P. W. R. 1912 

>» ••• 

J ats. 


12 P. R. 1893 ... 

1 Hoshiarpnr ... 

Hindu Rajputs. 


13 P. R. 1894 ... 

i) 

„ (got Laddu). 


84 P. R. 1895 ... 

n * • 

Hindu Kalkah Jats. 


27 P. R. 1896 ... 

>♦ ••• 

Lodi Pathans. 


17 P. R. 1910 ... 


J ats »•• 

Brother’s daugli* 

21 P. R. 1892 ... 

falandhar ... 

Lodi Pathans. 

ter’s son 

44 P. R. 1911 ... 

Hoshiarpur ... 

Muhn. Jats. 


50 P. R. 1893 

»> ••• 

Muhn. Arains 

Onus determined. 

(F. B.) 

94 P. R. 1913 ... 

>t 

Hindu Rai Jats, 


281 P. L. R. 1913... 

ft 

Randhewa Jats. 


I Lahore 15 

tt ••• 

Sikh Jats 

Brother’s daugh¬ 

12 P. R. 1893 ... 

Kangra 

Hindu Rajputs. 

ter’s son. 

47 P. R. 1895 ... 

Lahore 

Sindhu Jats. 


106 P. R. 1918 ... 

>» 

Aroras. 
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III. Authorities against Appointment of 
Daughter's Son— condd. 


Case. 

District. 

Tribe. 

Remarks. 

3 P. K. 1894 .. 

Ludhiana 

Hindu Bhatti Jats. 


34 P. R. 1894 ... 

>» 

Muhn. Manj Rajputs. 


19 P. R. 1895 ... 


Dewal Jats. 


58 P. K. 1895 ... 

j» ••• 

Gil Jats. 


103 P. R. 1895 ... 

>> ••• 

Garewal Jats. 


Sti P. R. 1804 ... 

Rawalpindi ... 

Sayyads. 


30 P. R. 1894 ... 

Sialkot 

Anand Khatris. 


81 P. R. 1900 ... 

i» ••• 

Kalwan Jats. 


69 P. R. 1907 ... 

>> 

Sekhu Jats. 


IV. Authorities against 

Appointment of Sister’s Son. 

98 P. R. 1895 ... 

Amritsar 

Muhn.Ghumman Jats. 


39 P. R. 1897 ... 

Delhi 

Anthal Jats. 


1 P. R. 1898 ... 

Ferozcporc ... 

Muhn. Jats. 


128 P. R. 1890 ... 

Gujrat 

Lalla Jats. 


102 P. R. 1893 ... 


Paswal Gujars. 


140 1>. R. 1893 ... 

»> • • • 

Sidh Jats. 


35 P. R. 189(3 ... 

»* • * • 

Khokhars. 


39 P. R. 1894 ... 

Gurdaspur ... 

Muhu. Bhatti Rajputs. 


31 P. R. 1*73 - 

Jalandhar ... 

Hindu Jats 

See as to this 




ease, No. 50 
P. R. 1874. 

90 P. K. 1911 ... 

i» »•« 

Bajwa Jats. 


21 P. R. 1892 ... 


Lodhi Pathans. 


92 P. R. 1894 . . 

Ludhiana 

Hindu Jats. 


129 P. R. 1894 ... 

»> 

Dhi)Ion Jats 

Sister’s grandson. 

29 P. R. 1917 ... 

i» ••• 

Sikh Jati. 


29 P. R. 1904 ... 

Sialkot .. i 

Ghumman Jats. 
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Remark. —Compare Mr. (notf Sir J) Lyall’s Settlement 
Report of the Kangra District, para- 74. Cf. also Tupper’s 
Customary Law , VoL II, page 111 (last line) and page 112. 
It is noteworthy that in Southern India custom permits 
Brahmins to adopt daughters’ or sisters’ sons (I. L. It IX 
Mad. 44 ; XVII ibid 69 ; XV M. L. J. 211) ; and a similar 
custom prevails amongst Bohra Brahmins in the northern 
districts of the North-Western Provinces (I. L- It. XIV 
All* 63), and amongst Saraswat Brahmins of Kamora, 
Bombay (IV Bom. L It- 140), and Lingaycts of Bombay 
Presidency (l.Llt. XIX Bom. at page 457), and also amongst 
Jains (L L It- VIII All. 319); No- 20 P. It. 1897 (see 
instances at page 79). The prevalence of a custom of this 
kind amongst people so widely separated geographically is 
an interesting fact to the student of comparative Juris¬ 
prudence* Indeed, it was held in 1895 by a majoiity of 
the judges of the High Court, N. W. P., that even under a 
right interpretation of the Hindu law of the Benares school 
itself^ the adoption of a daughter’s son, or of a sister’s son, 
or of a son of the sister of the mother of the adopter, is not 
invalid (I. L. R. XVII All. 294, F. B.). But on appeal to 
Her Majesty in Council this decision was reversed, mainly 
on the ground that for eighty or ninety years there had 
been a steady current of authority the other way (L. It. 
XXVI Ind. App. 153 ; S 0., I. L- It. XXI All. 412). But 
in the Punjab such adoptions are not necessarily invalid and 
are often recognised (No. 93 P. R. 1909 P. C.). 

To the student of comparative Jurisprudence it is also 
interesting to note that a childless man amongst the Chinese 
can only make an adoption with the consent of his agnates, 
and the act is a solemn one made in a family council, and 
must be announced before an assembly of agnates. See 
Kohler, Rechtsvergleichende Studies Berlin, 1889, pages 
194, 195. 
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38. It is no valid objection to an appointed heir 
that lie is the eldest or only son of his natural 
father. 

Authorities. -No. 35 P. It. 187); No. 18 P. R. 1870, per 
Simson, J. ; Lindsay, J., diss. ; No. 50 P. R. 1874 ; No 43 
P. R. 1879 ; No. 57 P. II. 1881; No. 162 P- R. 1883; 
Nos. 43 and 57 P. R. 1886 ; No. 12 P. R. 1892 ; No. 205 
P. L. R. 1913. 

Exception —Amongst Oils of the Ferozopore District such an 
appointment is said to be invalid (No. 33 P. R. 1872). 

Remark —The Privy Council has held that an adoption of 
the kind referred to in tins paragraph is not null and void 
under Hindu law (L. R. XXVI Ind. App. 113; S, 0,, 
I. L. R. XXI All. 460 ; T. L. R. XXII Mad- 398). 

39. A widow cannot appoint or adopt an heir to 
her husband unless - 

(a) she lias boon expressly authorized by her 

husband to do so ; or 

(b) lias obtained the consent of her husband’s 

kindred. 

Authorities. —No. 783 of 1870. Compare No. 198 P. R. 1889 ; 
Nos. 02 and 80 P- R. 1880; No. 15 P. R. 1881; No. 57 
P. L. R, 1915. 

Illustration :— 

C, a Jat widow, adopts her daughter’s son with the 
consent of her husband’s brother (the next reversioner). 
The son so adopted will succeed to the estate held by the 
widow at the date of adoption (No. 88 P. R. 1881) 

Explanation 1.—The power of the kindred to give such 
a consent must be proved to bo customary, and is not to be 
presumed to exist. 

Authorities.— No. 62 p. R. 1880 ; No. 198 P. R. 1882. 
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Remark 1.— The mere assent of the immediate reversioner 
will not necessarily bind the more remote reversioners who 
may become entitled to succeed the widow owing to the 
prior death of the former (No- 77 P. R. 1888 (Gil Jats, 
Ferozepore Distiict) ; No. 4 4 P. R. 1911 (Muhammadan Jats 
of Hoshiarpur) ; and of. Authorities under para. 68, post). 
Rut see No. 113 p. R. 1893, where consent of one of the 
heirs and the tacit acquiescence of another were held suffi¬ 
cient in the case of the appointment of a daughter’s son 
amongst village artizans ; also No. 69 P. K. 1914. 

Remark 2. —The proprietors of the patti of the village in 
which the deceased husband had his land are not, as such, 
and in the presence of near reversioners, entitled to sue to 
contest an appointment of an heir f No. 178 P. R. 1888). 
Cj. No. 61 P. R. 1898. 

Exception. -Amongst Muhammadan Khohirs of Lahore it 
was found that widows had free power to adopt with or 
without the consent of their husbands (No. 182 P. R. 1889). 
And so have Jain widows (I. L. R. V T1 [ All. 319; T. L. R. 

I All. 688 ; I. L. R. XVII Cal. 518 ; I. L. R. XVI Mad. 
182; I. L. R. XXTXA11. 495; (L L. R. XXX All. 397; 
No. 95 P. R. 1909; cf. No. 20 P. R. 1897 and No. 295 
P. L. R. 1913) and so have widows of Kashmiri Pandits of 
Delhi District (No. 34 P. R. 1907), and of Maheshris of Delhi 
(I. L. R. 1 Lahore 92), where the husband bad property of 
his own and was not a member of a joint family. 

Remark. —In Western India a widow is held to have implied 
authority from her husband to adopt, even though the 
husband be a minor (T. L. R. XV Bom. 565; XXII ibid 
199, 206, 558 ; XXXIII ibid 789 ; XXV ibid 537), 
Mayne’s Hindu law, paras. 119, 120. 

Explanation 2. —Consent of kinsmen, where permitted may be 
presumed (a) from long acquiescence, (6) from publicity of 
appointment without objection, or (c) from subsequent 
ratification, 
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Authorities. —VII Bom. H. C. Reps. 33 App. ; I Mad. 

8. P. 154 ; Norton L. 0., page 92. 

Explanation 3.— Piovided that in every case there must bo 
such proof of consent on the x>art of the kindred as is 
sufficient to support the inference that the act is done by the 
widow, not from capricious or corrupt motives, or in order to 
defeat a particular reversionary heir, but upon a fair com 
sideration, by what may be called a family council, of the ] 
expediency of substituting an heir by appointment to the 
deceased husband. 

Authority — 12 Moo. Tnd. App. 412; T. L. R. I Mad. 174 

(P. (\). 

Remark. — It must be presumed, until the contrary is shown, 
that the widow has acted from proper motives in making 
the adoption (f. L U. \ Mad. 1 7 l p. C.) Sed qmrre — is a 
religious motive essential in even a formal Hindu adoption ! 
Mayne’s Hindu Lan\ $3 128, 129, Oth edition page 100. 

Explanation 4. —The subsequent consent of some of the 
heirs to the succession of the adopted son will not supply 
the want of the necessary authority to adopt in the first 
instance (No. 80 P. R. 1880\ Compare L. R. VII Tnd. 
App. 173. 

Explanation 5. - In the case of an undivided Hindu family 
the assent of those kinsmen of the deceased husband is 
requisite who are liable to support the widow during her 
widowhood, and to defray the marriage expenses of her 
female issue tVIII Madras Jurist\ 58—63 ; approved of 
in L. R. Ill Ind. App. 191. See also IV ibid 13, and 
I. L. R. XXVI Mad. 627). 

40. Where the widow, however, has professed 
to appoint or adopt on the authority of her husband, 
she cannot afterwards be permitted to challenge the 
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validity of the appointment or adoption by denying 
the existence of such authorization. 

Authorities. —Section 115, Act I of 1872; No. 169 P. It. 
1882. 

Remark. —Nor will the circumstance that the Government as 
the ruling power is entitled to the escheat render an 
alienation by a widow invalid (T. L. U. Ill Mad. 223). 

41. The authorization by the husband need not 
be in writing, nor need it specify the name of the 
heir to be appointed. 

Authorities. —7 Moo. Ind. App. 54, 64 ; Norton, L. C. 93 
and 94. 

Remark —When the husband has more than one wife he 
may select any one of his wives to make the adoption or 
app.intment, and the one so selected alone becomes under 
Hindu law entitled to succeed the adopted son in the event 
of his death without issue or nearer heirs (L. 11. XXVI Tnd. 
App. 246). 

42. When a particular person is specified in the 
authorization the widow is ordinarily bound to 
appoint him and no other. But on his death, in the 
absence of any restriction by the husband to the 
contrary, she may appoint another. 

Authorities. —Norton, L. c. 94; Mad. S. D. 101 ; Law 
Reps. Y Ind. App. 40 ; T. L- R. VIII All. 319 ; I. L. R. 
XXVI Mad. 681. And see No. 30 P. R. 1890- Rut an 
authority to adopt is exhausted if the prior adopted son dies 
leaving a widow (l. L. R. XXXII Cal. 861). Of. para. 
54, post. 

43. A widow cannot be compelled to exercise 
her power of appointment, nor does she forfeit her 
life-interest by not exercising it. 
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Authorities. —IK Bom. TT. C. 85, o- c. j. ; Noiton L. C. 97 ; 
S. 1). Cal. Reps* for 1852, page 1001 ; VII M. T. A. 10!) ; 
I. L. R. VII Cal. 288. See also Mayne’s Hindu Law, 
Otb ed., § 119. 

Remark. -Whore a Hindu gave a power of adoption to his wife, 
directing that so long as tho wife should live she should 
remain in possession of all his property, mov eable and iinrnove 
able, it was held that tho widow took only a life-interest in 
her deceased husband’s property with remainder to the 
adopted son (I. L. R, VIII Cab 357 ; and Authorities 
quoted under para. 53, post). 

44. Tho power may bo exorcised at any time. 

Authorities —East’s Notes of Cases 10 ; Norton L. C- 90. 
See, however, 3 W. It. GO- 

45. But the widow cannot exercise it so as to 
defeat the heirs of a subsequent male holder who 
are in possession with full rights. 

Authorities.— 10 Moo. lad- App. 279 ; I. L- H- XIV Bom. 103 ; 
J- L. K. 32 Cal. 801 ; I. C. W. X. 121 ; Mayne’s II- L. §5 
181, 185, page 231, Otli edition. As to co-parecnary pro- 
perty, see L L. R. XXIX Bom. at pages G54i(>. 

Illustration — 

A, having a son By authorizes his wife C to appoint all 
heir in the event of his son dying childless. B succeeds A 
and dies in C } s lifetime, leaving a widow who succeeds him, 
C cannot now divest JVs widow of her life-interest by 
executing her power of appointment* 

46. She may, however, exercise tho power even 
when she takes as heir to a son, and not immediately 
from her deceased husband. 

Authorities -L- ltcp. IV Ind- App. 1; No. 30 E. it. 1*90, 
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47. A Hindu minor may adopt an heir, and 
amongst the agricultural classes he may also, with 
the consent of his nearest male kindred, make a 
customary appointment of an heir. 

Authorities.— -Vol- Tl, Macn- Precedents 180; 15 W. R. 518; 
I. L. R. I Cal. 289 (P. C-) ; and V Cal- Heps. 380 ; I. L. R. 
XVII Cal. 69. 

48. An heir appointed in the manner above 
described ordinarily does not thereby lose his right 
to succeed to property in his natural family, as 
against collaterals, but does not succeed in the pre¬ 
sence of his natural brothers. 

Authorities. -No. 17 F. R. 1878 ; No. 13 p. R. 1879 ; No 9 
P. R. 1880 ; No. 45 P- R. 1884 ; No. 42 P It. 1886 ( Brahmins 
of Hoshiarpur); No. 68 P. It. 1898; No. 59 P. R. 1906; 
No- 45 P. It- 1912 ; No- 49 P R. 1912 ; No. 15 P. It. 1916- 
Cf. Tupper’s Customary Law , Vol. II, page 157 ; Vol. V, 
page 70. But the adopted son cannot succeed to the property 
of his natural father if the latter has left another son (No. 100 
P- R- 1906, Jats of Karnal District ; No. 103 P- R. 1909 and 
Nos- 10 and 55 P- R. 1914 and No- 45 P R. 1912 (H- Jats 
of Ludhiana) ; and No- 65 P- It. 1916). 

Remark 1.—Amongst Hindu tribes that requi o any sort of 
ceremonial appointment, there is a disinclination to admit a 
person who has been appointed heir in another family to 
succeed in his natural family, except in default of all heirs 
descended from a common ancester (I. L. It. T Mad. 180); 
1 C. L. J. 388 ; Mayne’s Hindu Law , §§ 172, 173, 6th ed. 
But see also I- L. R. XXIX Mad. 437 (pp- 450, 451). 

Remark 2.—In modern European systems of law which 
recognize adoption, the theory that it merely establishes a 
personal relationship is usually followed (vide Codice Civile, 
art- 212 ; Code Civil, art. 348—350)* So also according to 
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the custom of Illatcm (i- e-, affiliation of a son-in-law) which 
obtains among the Reddis, or Pehda Kapu caste of Nellore, 
the Iliatom son-in-law does not thereby lose his rights of 
succession to the estate of his natural father's divided 
brother (Mayne’s Hindu Law, (5th ed., p. 2(51, para. *207). 

49. Nor, on the other hand, does the heir acquire 
a right to succeed to the collateral relatives of the 
person who appoints him, where no formal adoption 
has taken place, inasmuch as the relationship estab¬ 
lished between him and the appointor is a purely 
personal one. 

Authorities— No. 97 P. R, 1879 ; No. 9 P- 11- 1880 ; No. 11 
P. It, 1884 ; No. 84 F- It. 1887 ; No. 181 P. It. 1889 ; 
No. 107 P. It- 189L ; No. 1305 of 1887 (see final order) ; 
Nos. 56 and 111 P- It- 1893 ; Nos- 01 and 138 P. R. 1894 ; 
Nos. 99 and 53 F. It, 1895 : No- 18 P- It. 1900: No. 50 
P- It 1908 ; No. 2 P- W. It. 1908 ; No. 113 P. L. It- 1908 ; 
No 01 P. R. 1909 ; No. 103 P- R. 1909 ; No. 07 P- L- R. 
1911 ; No. 107 P. R. 1913; and of. No. 40 P. R- 1914. 
See also para. 52, post, Remark 4. As to the principles of 
Hindu Law, see 5 W. R- 100, P- C- ; I. L. R. S Calc. 302 ; 
I* L- R. 10 Calc* 232. See also No. 44 P* R* 191G, where 
the widow of an appointed heir was held to have no right of 
collateral succession. 

Illustration :— 

A, a Jat widow, adopts Z>\ with the permission of C , her 
deceased husband’s brother. B is entitled to succeed to the 
estate of which A was in possession at the time of adoption, 
but has no right of succession to the property of C (No- 88 
P. R. 1881) Cf- No. 190*2 of 1886 (Hindu Jats of Gurdus- 
pur District). 

Exception —Among Chima Juts of Daska tahsil , Sialkot Dis¬ 
trict, an adopted son is ent itled to succeed to the estate of his 
adoptive father’s collaterals in the s»mc manner that a 
natural son of such adoptive father would have succeeded 
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(No. 4 F. R. 1906). But see No. 15 P. R. 1908, where 
also the parties were Chima Jats of Sialkot District, but a 
contrary finding was arrived at ; ij. No. 61 F- K- 1909. 
See also para. 52, post , Remark 1. 

50. He cannot, however, relinquish his status. 

Authorities. —No. IV PR. 1878 ; No. 1 P. L R. 1906. 

Remark* —The first case cited was clie in which the parties were 
Khufris and not agriculturists, and there was no suggestion 
that any special custom existed whereby an adopted son 
could abandon bis status- And even in the case; of a cus¬ 
tomary appointment as heir, the presumption is altogether in 
favour of the appointment being absolute and irrevocable, 
which it woubl require cogent evidence to rebut. For 
Plowden, J., in case cited. 

51. Nor can he be disinherited for misconduct, 
disobedience, or neglect to support his adopted or 
(/item-adopted father; nor can the latter subsequently 
revoke or repudiate the adoption or 1 appointment 
once lawfully made. 

Authorities.— No. 15 F- R. 1877 ; No. 17 P. R. 1878 ; Nos. D8 
and 170 P. R- 1882 ; No. 98 P- R. 1884 ; No- 9 P: R. 1893 ; 
No- 143 P- R- 1891 ; No. 41 P- R 1913. Cf- also under 
Hindu Law (No. 74 P- R. 1911 and No. 123 P- R- 1916). 
After adoption, the adopted son becomes a co-parcener with 
his adoptive father (No. 20 P. R. 1897 ; No- 71 P R. 1911). 

Remark. —The question was raised but not decided by the Privy 
Council whether an adopted son is bound by conditions agreed 
to by his natural father when a minor (I. L R* VI Did* 
App. 196 ; IV Mad. 160). Cf, however, h L. R XIV Mad. 
172, following XII i6irf490; XVI Mad- 400 ; XXI Mad* 10 ; 
XT Bom. H. C. Reps. 199. 8ee Authorities under para. 53, post 
But a Hindu by adopting a son does not thereby deprive 
himself of the power of disposing of his property by will (h 
L. R. XXII Mad. at p. 390—P. C.). 
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52. Tilt* appointed heir succeeds to all the rights 
and interests held or enjoyed by the appointor, and, 
semble, would succeed equally with a natural sou 
subsequently born. 

Authorities.— No. 108 P. It. 1879 ; No. 93 P. It. 1893. Cf. 
No. 141 P. R 1894, where it was contended but not provod 
that amongst Panchzaii Brahmins of Amritsar an adopted 
son did not succeed to Birt* See also Mayne’s Hindu, Lau\ 
§ 1G8, 6th cd. 

Remark 1.— Put not being a male lineal descendant of the appoint¬ 
or, he would not succeed to his rights as an occupancy tenant 
(No. 40 P. K. 1891 ; No. 43 P. R. 1895, F. B. ; No. 22 p. R. 
1896, No. 22 P. R. 1898; No. 5 P. R. 1913, Rev.). It 
would be otherwise if he had been formally adopted (No. 34 
P R. 1883, Nc. 88 P. R. 1912 ; No. 2 P. R. 1913, F. B.). 

Remark 2. — An adoption by the widow, not authorized by 
the deceased husband, and not made with the consent of the 
husbands kindred, only confers on the adopted a right of 
succession to the widow’s own private property which was 
within her disposing power (No. 15 p. R. 1881). 

Remark 3, —The appointed heir would only acquire a vested 
interest in such property as belonged to the appointor at the 
date of appointment (L L. R. V Bonn 630)* 

Remark 4. —Among Chima Jats of the Sialkot District, an 
adopted son succeeds collaterally in his adoptive father’s 
family (No. 4 P. B. 1906) ; so also among Jats of Rohtak 
(No. 99 P. R. 1909) and Sikh Jats of Moga tahsil (No. 103 
P. R. 1909), but see contra^ No. 50 P. R. 1908 (Chima Jats 
of Sialkot) ; No- 138 P R- 1894 (Rajputs of Una tahsil) ; 
No. 61 P. R. 1894 (Sohi 1 Jats, Ajnala tahsil) ; No 29 
F* R* 1*95 (^arswat l ; rchmins of Amballa District) ; No. 18 
P R 1900 (A rains of Ludhiana) ; No. 107 P. R. 1913 (Sikh 
Jats of Turn Taran tahsil); No. 65 F R. 1916 (Brahmins 
of tahsil Garshankar). As to Hindu Law, see 5 W- R. 100 
U?. CO ; I. L. R. VIII Cal. 302 : L L R. X Cal 232- 
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53. The title of tho person validly appointed by 
a widow ordinarily relates back to the date of the 
appointment and not to the date of the death of 
the deceased husband, and the’effect of such appoint¬ 
ment is ordinarily to divest the estate in the hands 
of the widow • 

Provided that the appointed heir (or his guardian) 
may waive his right of immediate succession in 
favour of the widow who appoints him : 

Provided also that the deceased husband may 
qualify the power of appointment with a condition 
that the son appointed by his widow shall not 
succeed until after her death, and the heir appointed 
under the power will be bound by such condition. 

Authorities. —No- 2010 of 1886; No. 20 P. It. 1897. C/. I. 

L It. XVTII Cal. 69 and 385; XIV Bom- 463; XXIX 
ISom- 51 ; TV Mad- 160; XXI ibid 10; XIII All. 391; 
XXIV Cal. 589 ; XXV Cal. 662 ; 5 C. \V N. 20- An 
adopted son after adoption becomes co parcener with his 
adoptive father and can object to an alienation by the 
latter (No. 20 P. R. 1897 ; No. 74 F. R. 1911). He has 
no power, however, to contest alienations made by a collateral 
(No. 41 P. R. 1893 ; No- 29 P. R. 1895 ; No- 18 P R 1900). 

Remark — * Under the Hindu law a son cannot object to an 
alienation validly made by his father before he was born or 
begotten. But as under that law, as under other systems of 
law, a son conceived is equal to a son born, an alienation is 
liable to be set aside to the extent of the son’s share by a 
son who was in his mother’s womb at the time of the aliena¬ 
tion (I. L. R. NVI Mad. 76). An alienation effected before 
adoption cannot therefore be attacked by the adopted son 
(No. 42 P, L* R- 1901). In the case of an adoption by a 
Hindu widow, an adopted son is not in certain respects in 
the same position as a posthumous son, and as to his right 
♦As tc the rule under customary law, see No. 55 P. R. 1903 F. B. 
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to challenge alienation made by the widow prior to his 
adoption, see 1. L. H. XXV £ Math 1 I.‘5, where the .subject is 
elaborately discussed by Bhashyam Ay yang ar , J. Cj\ Mayne’.s 
Hindu Lau\ § 197, 6th ed-; see also § 181, and 

No. 66 P. R. 1908. An alienation by an adopted son cannot 
be contested by his son No- 66 P- R- 1908 ; No. 99 p. R, 
1914 ; No. 107 F R. J915. 

54. On the death of the appointed heir his male 
issue succeeds, and in default of such issue his widow 
takes his estate on the usual life-interest 

Authorities. -No. 9 P. R. 1880; No-89 P R. 1885; No. 21 
P. R. 1890; T. L. R. XXX1T Cal. 861- Qiuvre, would his 
sons who were born prior to his adoption succeed in such a 
case? (No. 66 P. R. 1908). 

The rule applies even if the appointed heir predeceased 
his adoptive father (No- 51 P- R. 1906)- 

According to the ratio decidendi in a recent case (No. 99 
P. R. 1914) it would seem that upon the death of the 
appointed heir the property he obtained from his adoptivo 
father would pass to the latter’s collaterals, and not to the 
sons of the appointed heir, whether born before or ajter 
his appointment. 

55. In the event of his dying childless, and leaving 
no widow, the estate which he inherited from the 
person who appointed or affiliated him passes (l) to 
his own natural heirs if the estate consists of property 
over which the appointor had an absolute power 
of disposal, and (2) to the male collaterals of the 
appointor’s family if the estate consists of pro¬ 
perty over which the appointor had only a res¬ 
tricted power. 

Authorities. —No. 122 jp* R. 1879 fa ease of Khana Damad) ; 
No- 9P. R. 1880 fof an appointed heirj ; No. 89 P- R. 1885 : 
No. 1235 of 1886 ; No- 12 P. R- 1892 F- B. : No. 72 P- R, 
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1 n;k; ; No. 88 P. 15. 1906 (where it was held that self-acquired 
property passed to the adopted son’s natural family) ; 
No. 117 P.lt. 1906; No-27 P. 11. 1914; No. 99 P- R- 1914; 
No. 71 P. L. R. 1915 andC.A. 2250 of 1916- But see 
No. 58 P. L. R. 1901. As to succession to occupancy rights 
to which the adopted son Imd succeeded on his adoptive 
father’s death, see No. 76 P- R. 1907. Compare No. 1 P. R. 
18(86, and pa a- 27, Remark 2, ante- 

Remark] —Amongst Khatiis and Brahmins a different rule 
naturally prevails, and the succession passes (in accordance 
with the Hindu law) to the heirs of the adoptive parent into 
whose family the adopted son was admitted by viitue of 
the adoption (No. 147 P. R. 1889: No- 21 P. R. 1890). 

55a. Under the old law suit might be brought by 
the reversionary heir— 

(1) (o set aside the customary appointment of an 
heir or to have it declared invalid, when the 
appointment does not confer a title to ances¬ 
tral agricultural land, within six years from 
the date when the alleged adoption becomes 
known to the plaintiff; 

Authority. Ar*:. 118, Schedule II. Act XY of 1877 ('Ail. 
118 of Act IX of 1908) ; No. 54 P. H. 1894 : I. L. It. 
XXIV Cal. 1. Art. 118, however, only applies to cases in 
which the validity of an adoption is questioned, and it has 
no applicability to a case in which the adoptor lias no in¬ 
herent right to adopt at all, e- </., a widow adopting without 
authority from her late husband (No. 86 P. R. 1905 F. B.) 
See this case explained in No- 1 P. R. 1907 (page 14). 

( 2 ) to recover possession of immoveable property 
as heir, within twelve years of the estate 
falling into possession. 



| 55 , 1 - 551 ) | 


APPOINTMENT OF AN HEIK. 


89 


Authorities, Art. 140 nr Art. 144, Schedule IT, Act TX 
of 190S ; No. S| P. R. 11) It (F. U.) ; No. 55 ?. R. 1S97 ; 
I. L, R. XXI Bom, 151), 376 and 421 ; XXV Cal. 354; 
T. L. R. XXIV All. 195 ; 9 C. W. X. 222 ; I. L. R. XXVI 
AH. 40 ; I. L R. XXX Mad- 308- But see yer Chatterji, J., 
at pages 255, 250, 201 of No- 55 P. R. 1903 F. B. ; No- 68 
P. It. 1903 ; 71 P. R. 19C1 ; 116 P. R- 1901 ; 20 P. R. 
1902; 3 P- R. 1901 ; I- L. R, XXIV Bom. 260 ; I. L- R. 
XX Mad. 40 ; I. L- R. XXV Bora. 20 ; I* L R. XXVI Bora. 
720 ; T. L- R. XXVII I Bora. 94 ; I- L. R. XXVI Mad. 291 
(F- B.). The question has been finally decided for the 
Punjab by the F. B. in No. 81 P. R. 1914. 

Remark 1. —In cases governed by Punjab Act I of 1900, the 
special rules of limitation there given must be followed. 
Sr? paras. 09a and 09 it, and Remark 2 to para. 09a. 

Remark 2. —Women as a rule have no power to object to the 
appointment of an heii by a male proprietor No. 12 P. H. 
1910. 

Remark 3. —Under the present law (Act II of 1920) where an 
heir is appointed by a male after the commencement of the 
Act such appointment can only be contested by collaterals 
within the 5th degree, if the land affected is ancestral, and 
bv no one if the land affected is not ancestral. 

55b. Limitation is now governed by Act 1 of 
] 920 in respect of suits instituted after the Act 
came into force. 

Under its provisions the period of limitation is 
6 years:— 

(a) for a declaratory decree that an alleged 
appointment is invalid as being opposed to 
custom or in fact never took place ; 
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(b) for possession of ancestral immoveable pro¬ 
perty on the same grounds as in (a) where no 
declaratory decree has been obtained; 

(e) for a declaration that an alleged appointment 
of an heir was validly made according to 
custom ; 

(d) for possession of ancestral immoveable pro¬ 
perty on the ground that as an appointed 
heir he is entitled hereto, where no declaratory 
decree has been obtained ; 

In cases (a) and (6) the terminus a quo is the 
date on which the appointment became known to 
the plaintiff; in (c) and ( d ) the date on which the 
rights of the appointed heir were interfered with. 

The period of limitation is 3 years in the corres¬ 
ponding cases (b) and ( d ) when a declaratory 
decree has been obtained. 

The Act also provides in Section 6 that wherever 
the Act prescribes a period shorter than that 
prescribed in the Indian Limitation Act, 1908, or 
the Punjab Limitation Act, 1900, a suit may be 
brought within one year of the commencement of 
the Act or the period prescribed in the Acts of 1908 
or 1900, whichever is less. 
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CHAPTER IV. 

ALIENATION. 

INTRODUCTION. 

I. The “ right of property” is commonly held to include 
three essential elements, that of unhampered exclusive use 
for life or for a term of years, that of alienation by gift ov 
exchange during life, and that of bequest. But these three 
elements arc not found in combination, in a complete and 
unrestricted sense, except in a highly developed condition of 
society. It will be readily conceded by those who know 
anything of the agricultural communities in the Punjab 
that such a condition of advanced development has not been 
reached in those communities, where actual association in 
the ownership of the land [giving rise to common interests, 
and a natural leaning in favour of male heirs resulting 
in a form of the agnatic family system in its widest exten¬ 
sion, as embracing all male persons who are descended from 
a common* ancestor], still lately checks the growth of 
individualism. Thus, while the unhampered exclusive use 
of property in a man’s possession, whether ancestral or 
acquired, for his lifetime, with a free disposal of the income, 
is not denied, freedom of alienation, whether by gift or be¬ 
quest, is in regard to ancestral immoveable property, subject 
in mo3t cases to certain restrictions. The prevailing senti¬ 
ment in this province amongst agriculturists in regard to 
these matters is, as well expressed by a late Senior Judge 
of the Chief Court in a leading case (No. 107 P. R. 1887, 
pa^e 247), that in respect of ancestral immoveable property 
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in the hands of any individual, there exists some sort of 
residuary interest in all the descendants of the (irst owner, 
or body of owners, however remote and contingent may be 
the probability of some among such descendants ever having 
the enjoyment of the property. In short, the owner in 
possession is not regarded as having the whole and sole 
interest in the property, and power to dispose of it, so as to 
defeat the expectations of those who arc deemed to have a 
residuary interest, and who would take the property if the 
owner died without disposing of it. The limitations within 
which persons having or claiming to have such a residuary 
interest may prevent an owner in possession from defeating 
their expectations will be found to vary according to local 
circumstances, which may either weaken or rebut the pre¬ 
sumption that the owner has not an unrestricted power of 
disposition. In the present chapter an attempt is made to 
reduce the Customary Law in regard to alienation to some 
definite general principles, extracted from the decisions of 
the highest Court of Appeal, and which it is believed, as 
experience has shown, express the true rule to be followed 
in the vast majority of cases. Exceptional circumstances 
of a particular tribe or even of a family may occasionally 
require an exceptional decision. But such cases are now 
rarely met with ; and even in these if the special conditions 
of the tribe or family are carefully considered, and, in parti¬ 
cular, whether in regard to marriage exogamy or endogamy 
is the rule, it will be possible to base a decision on some 
intelligible underlying principle which, while establishing 
an exception to a general rule, will still fully explain the 
reason for that departure. It is only by observing certain 
general principles and strictly confining exceptions to con¬ 
ditions which are capable of supplying a rational explana¬ 
tion of them, that chaos and confusion can be avoided. 
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2. 41 ' Since the .seventh edition of this Digest was issued 
the Legislature has also intervened to restrict the aliena¬ 
tion of agricultural land in the Punjab, and the provisions 
of Act XIII of 1900, which extends to all the territories 
for the time being administered by the Lieutenant- 
Do ver nor of the Punjab, will now regulate the action of 
the Courts u'hcre ds provision* apply. Put inasmuch as 
power is reserved to the Local Government, with the 
previous sanction of the Governor-General in Council, by 
notification in the local official Gazette, to exclude any 
persons or classes of persons in any part of the territories 
to which this Act extends, from the definition of an agri¬ 
culturist (Section 2 (1), proviso 2), or to exempt any district 
or part of a district or any person or class of persons from 
the operation of the Act (Section 24) ; and as it is further 
enacted (Section 5) that no sanction to an alienation given 
by a Deputy Commissioner under the provisions of the Act 
shall be deemed “ to decide or affect any question relating 
to any reversionary riyht,” the general provisions of the 
Customary Law may still have a “ sphere of influence ” in 
regard to alienations of property which will necessitate a 
continued reference to them. I have accordingly decided 
to retain the former text of this Chapter, but to supple¬ 
ment it with the provisions of the ocav law. As recast, the 
Chapter is divided into two heads, embracing:— 

(1) Statutory Law; 

(2) Customary Lay. 

1 Statutory Law. 

56a. The following are the provisions of Act 
XIII of 1900, which was passed by the Legislative 

♦Note.— The subject of pre-emption lias also been dealt with by the 
Provincial Legislature. See Punjab Pre-emption Act (Punjab Act I of,1513), 
repealing Punjab Act II of 1905. 
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Council of India on the 19th October, 1900, in 
regard to permanent and other alienations of agri¬ 
cultural land in the Punjab :— 

“ Permanent Alienation of Land. 

" Sanction oj Deputy Commissioner required 
“ to certain permanent alienations. — (l) A person 
“ who desires to make a permanent alienation of his 
“ land shall be at liberty to make such alienation 

where— 

“ ( a ) the alienor is not a member of an agricul- 
“ tural tribe ; or 

“ (b) (:Thi s clause has been repealed by the Punjab 

“ Act I of 1907, s. 4). 

"(c) the alienor is a member of* an agricultural 
" tribe and the alienee is a member of* the 
“ same tribe or of* a tribe in the same group. 

Explanation 1*— The expression “permanent alienation ” 
includes sales, exchanges, gifts, wills and grants of occu¬ 
pancy rights, but does not include any gift for a religious 
or charitable purpose whether made inter vivos or by will 
(Section 2 (1), as amended by Punjab Act I of 1907, 
s- 2 (9)). 

Explanation 2. —The expression “ land ’’ means land which 
is not occupied as the site of any building in a town or 
village and is occupied or let for agricultural purposes or 
for purposes subservient to agriculture or for pasture, and 
includes— 

(а) the sites of buildings and other structures on such 
land ; 

(б) a share in the profits of an estate or holding ; 

(c) any dues or any fixed percentage of the land revenue 
payable by an inferior landowner to a superior 
landowner; 

(d) a right to receive rent ; and 

Note.—T his means right to receive rent payable in the future; and not a 
right to recover rents already accrued due (No. 13 I\ R. 1915). 



[56a] 


ALIENATION. 


95 


GO any right to water enjoyed by the owner or occupier 
of land as such (section 2 (3)) ; 

*(7) any right of occupancy. 

Notes —The Act does not apply to permanent alienations which 
have been completed before the Act came into force (No. 10 
P. R. 1907)* See also under section 9, infra* 

ia) 44 Lund. This expression as defined includes mort¬ 
gage rights in land (No- 12 P. R. 1911 ; No. 39 P. R. 1916), 
and occupancy rights (No* IIP. R. 1904) ; but cf No. 16 P. R. 
1906 ; the matter is now set at rest by Punjab Act I of 
1907, s. 2 (2) ; and a usufructuary mortgage of land (No. 6 
P. R. 1903, Rev.) ; 

It does not, however, include a proprietor’s share of stand¬ 
ing crops (No- 14 P. R. 1905). 

(b) 44 Agriculturist •”—The definition of this expression in 

section 2 (1) of Act XIII of 1900 lias been repealed by 
Punjab Act I of 1907, s- 2 (1). A member of an agricul¬ 
tural tribe does not cease to be such if he becomes a fakir 
(No. 5 P. R. 1905, Rev.). As regards permanent alienations 
in favour of money-lenders who are members of an agricul¬ 
tural tribe or 44 agriculturists,” see No. 5 P. R. 1904, Rev. 

“ (2) Except in the eases provided for in sub- 
“ section (l), a permanent alienation of land shall 
“ not take effect as such unless and until sanction is 
“given thereto by a Deputy Commissioner : 

“Provided that (l) sauction may be given after 
“ the act of alienation is otherwise completed, and 
“ (2) sanction shall not be necessary in the case of— 

(а) A sale of a right of occupancy by a tenant to 
his landlord, or 

(б) A gift made in good faith for a religious or 
charitable purpose, whether inter vivos or 
by will. 

* Cl. (/) was added by Punjab Act I of 1907, a. 2 (2>. Tlio defiuitiou ot 
" agriculturist ” as given in sub-section (1) of section 2 of tbo Act has been 
repealed by Punjab Act I of 1907. . 
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“(3) The Deputy Commissioner shall inquire into 
“the circumstances of the alienation and shall have 
“ discretion to grant or refuse the sanction required 
“ by sub-section (2)," {section 3 (2) and (3) of 
Act XIII of 1900, as amended by Punjab Ad I of 
1907, s. i (2)). 

“4. Agricultural Tribes. —The Local Govern- 
“men! ..-ball, by notification in the local official 
“ Gazette, determine Avhat bodies of persons in any 
“ district or group of districts are to be deemed to 
“ be agricultural tribes or groups of agricultural 
“ tribes for the purposes of this Act {section 4 of 
“ Act XIII of 1900). 

Note —See Punjab Government Notifications No. 63, dated 18tli 

April, 1904, and No- 93, dated 5th June, 1907- 

The following are the Supplementary Notifications :— 

1906- —36, dated 31st January; 100, dated 30th March; 
194, dated 8th August ; 

1907- —187-A, dated 22nd January; 

1908. — 60, dated 22nd May; 85, dated 25th May ; 87, dated 
25th May ; 91, dated 8th June ; 107, dated 6th July ; 135, 
dated 18th August; 

1909*—127, dated 20th May; 163, dated 25th August ; 168, 
dated 30th August; 2666-S-, dated 1st October ; 

1910— 103, dated 28th April ; 175, dated 7th October ; 

1911— 126, dated 9th September ; 128 and 129, dated 26th 
September ; 183, dated 30th November ; 

1912— 176, dated 17th July ; 195, dated 30th July; 284, 
285 and 286, dated 15th November ; 300, dated 10th 
December ; 

1913. —12, dated 12th January ; 266, dated 14th November ; 

1914. —44, dated 12th February ; 54, dated 18th February ; 
115, dated 16th April ; 164, dated 2nd June; 203, dated 
20th July; 237, dated 26tli August; 233, dated 20th August : 
255, dated 22nd September ;361, dated 8th December ; 



[56a] 


ALIENATION. 


97 


1915.—98, dated 30th March: 241, dated 2()th November: 
1910.-70, dated 1th April : 102, dated 1st May: 

1919— 8110 and 8111, dated 21 th March : 10177, dated 21 st 
June. 

“5. Saving of Rights in Land alienated. — When 
“a Deputy Commissioner sanctions a permanent 
“ alienation of land, his order shall not be taken to 
“decide or affect any question of title, or any 
“question relating to any reversionary right or 

“ right of pre-emption. 

Note .—As to the effect of the provisions of Act XIII of 1900 
upon the customary right of pre-emption, see No. 15P. R. 
1905. Cj. also the provisions of the Punjab Pre emption 
Act (Punjab Act I of 1913), post • 

“ Temporary Alienations of Land. 

“ 6 . Forms of Mortgage, permitted in certain 
“Cases. —(1) If a member of an agricultural tribe 
“mortgages his land and the mortgagee is not a 
“ member of the same tribe or of a tribe in the same 
“group, the mortgage shall be made in one of the 
“ following forms :— 

“ (a) in the form of a usufructuary mortgage, by 
“ which the mortgagor delivers possession ot 
“ the land to the mortgagee and authorises 
“ him to retain such possession and to receive 
“ the rents and profits of the land in lieu of 
“ interest and towards payment of the prin- 
“ cipal, on condition that after the expiry of 
“ the term agreed on, or (if no term is agreed 
“ on, or if the term agreed on exceeds twenty 
“ years) after the expiry of twenty years, 
“ the land shall be re-delivered to the mort- 
“ gagor; or 

Explanation —The expression “ usufructuary mortgage ” means 
a mortgage by which the mortgagor delivers possession of the 
mortgaged land to the mortgagee and authorizes him to 
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retain such possession until payment of the mortgage- 
money, and to receive the rents and profits of the land and 
to appropriate them in lieu of interest or in payment of the 
mortgage-money or partly in lieu of interest and partly in 
payment of the mortgage-money (Section 2 (5)). 

“ (ft) in the form of a mortgage without posses¬ 
sion, subject to the condition that, if the 
“ mortgagor fails to pay principal and 
“ interest according to his contract, the 
“mortgagee may apply to the Deputy 
“ Commissioner to place him in possession 
“ for such term, not exceeding twenty years, 

“ as the Deputy Commissioner may consider 
“ to be equitable, the mortgage to be treated 
“ as a usufructuary mortgage for the term of 
“ the mortgagee’s possession and for such 
“ sum as may be due to the mortgagee on 
“account of the balance of principal due 
“ and of interest due not exceeding the 
“amount claimable as simple interest at 
“ such rate and for such period as the 
Deputy Commissioner thinks reasonable ; 
“ or 

“ (c) in the form of a written usufructuary mort- 
“ gage by which the mortgagor recognises 
“ the mortgagee as a landlord and himself 
“ remains in cultivating occupancy of the 
“ land as a tenant subject to the payment of 
“ rent at such rate as may be agreed upon 
“ not exceeding sixteen annas per rupee of 
“ the amount of the land-revenue in addition 
“ to the amount of the land-revenue of the 
“ tenancy and the rates and cesses charge- 
“ able thereon and for such term as may be 
“ agreed on, the mortgagor having no right 
“ to alienate his right of cultivating occu- 
“ pancy and the mortgagee having no right 
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“ to eject the mortgagor unless on the 
“ grounds mentioned in section 39 of the 
“ Punjab Tenancy Act, 1887 ;or 

“ ( d) in any form which the Local Government 
“ may, by general or special order, permit to 
“ be used. 

“ (2) If in the ease of a mortgage in form (c) the 
“mortgagor is ejected or relinquishes or abandons 
“ cultivating occupancy of the land, the mortgage 
“ shall take effect as a usufructuary mortgage in 
“form («) for such term not exceeding twenty years 
“ from the date of ejectment, relinquishment or 
“ abandonment, and for such sum of money as the 
“ Deputy Commissioner considers to be reasonable. 

“ (3) The Deputy Commissioner if he accepts 
“ the application of a mortgagee under sub-section 
“ (l) (&), shall have power to eject the mortgagor, 
“ and as against the mortgagor to place the mort- 
“gagee in possession ( Section 6 of Act XIII of 1900, 
as amended by Punjab Act l of 1907, s. 6). 

“ 7. Rules applying to Permitted Mortgages. —In 
“ the case of mortgages made under section 0— 

“(1) no interest shall accrue during the period 
“ for which the mortgagee is in possession 
“ of the land or in receipt of rent; 

“ (2) if the mortgage is in form (a) or form f b), 
“ then at the end of such period of possession 
“ the mortgage-debt shall be extinguished ; 

“ (3) the mortgagor may redeem his land at any 
“ time during the currency of the mortgage, 
“ on payment of the mortgage-debt or, in 
“ the case of a mortgage in form (a) or 
“ form (b), of such proportion of the mort- 
“ gage-debt as the Deputy Commissioner 
“ determines to be equitable ; and 
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“(4) in the case of a usufructuary mortgage the 
“ mortgagor shall not be deemed to bind 
“ himself personally to re-pay the mortgage- 
“ money. 

“(a) If a mortgagor who has applied to the 
“ Deputy Commissioner under sub-section 
“ (3), proves to the satisfaction of the 
u Deputy Commissioner that he has paid 
“the mortgage-debt or such proportion of 
“the mortgage-debt as the Deputy Com- 
“ missioner has determined to be equitable, 
“ or deposits with the Deputy Commissioner 
“the amount of such mortgage-debt or of 
“such proportion thereof, the redemption of 
“ the land shall be deemed to have taken 
“ place, and the Deputy Commissioner shall 
“ have power to eject the mortgagee, if in 
“possession, and, as against the mortgagee, 
“ to place the mortgagor in possession 
(Section 7 of Act XIII of 1900, as amended 
by Punjab Act I of 1907, s. 7). 

“ 8 . Conditions in Permitted Mortgages. —(l) In a 
“ mortgage made under Section 6, the following 
“ conditions may be added by agreement between 
“ the parties : 

“ (a) a condition fixing the time of the agricul- 
“ tural year at which a mortgagor redeeming 
“ his land may resume possession thereof ; 

“ (6) conditions limiting the right of a mortgagor 
“ or mortgagee in possession to cut, sell or 
“ mortgage trees or to do any act affecting 
“ the permanent value of the land ; and 

“ (c) any condition which the Local Government 
“ by general or special order may declare to 
“ be adjnissible. 
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“ (2) In mortgages made under Section 6 any 
‘‘condition not permitted by or under this Act 
‘‘shall be null and void {Section 8 of Act XIII of 
“1900). 

“9. Power to revise Mortgage made in form riot 
“ permitted .—(l) If a member ot an agricultural tribe 
“ makes a mortgage of his land in any manner or 
“ form not permitted by or under this Act, the 
“ Deputy Commissioner shall have authority to 
“ revise and alter the terms of the mortgage so as 
“ to bring it into accordance with such form of 
“ mortgage permitted by or under this Act as the 
“ mortgagee appears to him to be equitably entitled 
“ to claim. 

“ (2) If a member of an agricultural tribe has 
“ before the commencement of this Act made a 
“ mortgage of his land in which there is a condition 
“ intended to operate; by way of conditional sale, 
“ the Deputy Commissioner shall be empowered at 
“ any time during the currency of the mortgage to 
“ put the mortgagee to his election whether he will 
“ agree to the said condition being struck out, or to 
“ accept in lieu of the said mortgage a mortgage 
“ which may at the mortgagee’s option be either in 
“ form (a) or in form (6) as permitted by Section (3 
“and which shall be made for such period not 
“ exceeding the period permitted by the said section 
“ and for such sum of money as the Deputy Com* 
“ missioner considers to be reasonable. 

“ (3) If proceedings for the enforcement of a 
“ condition intended to operate by way of con* 
“ ditional sale are instituted or are pending at the 
“ commencement of this Act in any Civil Court, or 
“if a suit is instituted in any Civil Court on a 
“ mortgage to which sub-section (l) or sub-section (2) 
“applies, the Court shall refer the case to the 
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“ Deputy Commissioner with a view to the exercise 
“ of the power conferred by the sub-section applying 
“ thereto. 


(4) When a mortgagee, put to his election under 
sub-section (2), agrees to accept in lieu of his 
“ mortgage, a mortgage in form (a) or in form (b) 
“ as permitted by Section 6 for the period and for 
“ the sum of money considered by the Deputy 
“ Commissioner to be reasonable, and the mortgagor 
“cannot be found, or fails to appear when duly 
“served with notice to do so or refuses or neglects 
“ to execute such mortgage, the Deputy Commis- 
“ sioner shall have authority to execute such mort- 
“ gage 011 such terms as to costs as he may fix, and 
“ the mortgage so executed shall have effect as if 
“ it had been executed by the mortgagor. The 
“ Deputy Commissioner may, for any reason which 
“ he deems sufficient, set aside any ex-parte pro- 
“ ceedings taken under this sub-section (section 9 
of Act XIII of 1900, as amended by Punjab Act I 
of 1907, s. 8). 

Notes —(1). Sub-sections (2) and (3) of this section do not apply to 
mortgages which had become converted into sales before the 
commencement of the Act (No. 10 P. It. 1!)07 ; No- 88 P. R. 
1909 ; No. 31 P- R. 1912). Nor do they apply to suits 
for declaring conditional sales absolute pending in Civil 
Courts at the time when the Act came into force, or to 
appeals in such cases (Nos- 26 and 47 p. R. 1902 • 94 p. R. 
1901 ; 38 P. R. 1904 ; 20 P. R. 1905 ; 38 P. R. 1905 ; 150 
P. L- R- 1901). But in every such case the plaintiff must 
prove that the conditions prescribed by the Regulation 
(XVII of 1806) were duly fulfilled and if he fails the moit- 
gage must be held to still subsist (No. 5 P. R. 1912). 

(2). Sub-section (2) applies to all mortgages by way of 
conditional sale effected by a member of an agricultural 
tribe, even if the mortgagee is himself a member of such a 
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tribe (No. 5 P. R. 1905). If the mortgagor denies execution 
or pleads payment the Deputy Commissioner has no power 
to decide the question, and must refuse to act (No- 2 Rev. 
P. R. 1915). 

(3) If the mortgagee foregoes the conditional sale clause, a 
reference to the Deputy Commissioner under sub-section (3) 
is not necessary (No. 20 P. R. 1903 ; No. 38 P. R. 1905). 

(t) A Civil Court, when dealing with a mortgage to 
which sub-section (l) or sub-section (2) applies, before 
making a reference to the Deputy Commissioner should, if 
necessary, decide all questions in dispute between the parties 
which go to the root of the case, e.g ., as to the execution of 
the mortgage (No. 38 P. R. 1905). Once the Civil Court has 
made a reference and the mortgagees have rejected the Deputy 
Commissioner’s offer, the Civil Court is functus officio 
(No. 55 P. R. 19K0- 

(5) The refusal or neglect of a mortgagor to execute a 
fresh mortgage deed is now provided for by sub-section CO, 
added by Punjab Act I of 1907. As to the law previously, 
see No. 93 P. 11. 1907. If the Deputy Commissioner decides 
not to interfere, the Court may regard this clause as sanction- 
ed by him (No. 88 P. R. 1909 ; No. 93 P. R. 1907). 

(b) An Appellate Court must take action under sub¬ 
section (3) if the first Court has omitted to do so (No- 20 
P. R. 1903). 

10 . Future Mortgage by way of Conditional Sale 
“ not permitted .—In any mortgage of land made 
“ after the commencement of this Act any con- 
“ dition which is intended to operate by way of con* 
“ ditional sale shall be null and void. 

Explanation. —The expression " conditional sale ” includes 
any agreement whereby in default of payment of the mort¬ 
gage-money or interest at a certain time the land will be 
absolutely transferred to the mortgagee (Section 2 (6 )). 
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“11. Leases and Farms. —Any member of an 
“ agricultural tribe may make a lease or farm ol 
“ his land for any term not exceeding twenty years, 
“ and any lease or farm made by a member of an 
“ agricultural tribe for a longer term than twenty 
“years shall, if the lessee or farmer is not a mein- 
“ her of the same tribe or of a tribe in the same 
“group, be deemed to be a lease or farm for the 
“ term permitted by this section. 

“12. Restriction on Power to make further Tern- 
“ porary Alienation.- —(l) During the currency of a 
“ mortgage made under section 6 in form (a) or 
“ form (b) or of a lease or farm under this Act, the 
“owner shall be at liberty to make a further tem- 
“ porary alienation of the same land for such term 
“ as together with the term <>f the current mort- 
“ gage, lease or farm will make up a term not 
“exceeding the full term of twenty years. 

“(2) Any such further temporary alienation, if 
“ made for a longer term than is permitted by this 
“ section, shall be deemed to be a temporary aliena- 
“ tion for the term permitted by this section. 

“13. Ejectment of Mortgagee, Lessee or Farmer 
“ remaining in possession after Term. —If a mort- 
“gagee, lessee or farmer holding possession under a 
“ mortgage made under Section 6 or under a lease 
“or farm made under Section 11 or under a mort- 
“ gage, lease or farm made under Section 12 remains 
“ in possession after the expiry of the term for 
“ which he is entitled to hold under his mortgage, 
“ lease or farm, the Deputy Commissioner may, of 
“his own motion or on the application of the 
“ person entitled to possession, eject such mort- 
“ gagee, lessee or farmer and place the person so 
“entitled in possession. 
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“ General Provisions. 

“ 14. Effect of Permanent Alienation made ivith- 
“ out Sanction. —Any permanent alienation which 
“ under Section ;J is not to take effect as such until 
“ the sanction of a Deputy Commissioner is given 
“ thereto shall, until such sanction is given or if 
“ such sanction has been refused, take effect as a 
“usufructuary mortgage in form (a) permitted by 

Section 6 for such term not exceeding twenty 
‘‘years and on such conditions as the Deputy Coin- 
“ missioner considers to be reasonable. 

“15. Sanction of Deputy Commissioner required 
“ to certain Alienations of, or Charges on, produce 
“ of Land. —Every agreement whereby a member 
“of an agricultural tribe purports to alienate or 
“charge the produce of his land or any part of, or 
“ share in, such produce for more than one year 
“ shall not take effect for more than one year from 
“ the date of the agreement unless the sanction of a 
“ Deputy Commissioner is given thereto, and shall, 
“ until such sanction is given or if such sanction is 
“ refused, take effect as if it had been made for one 
“ year. 

Explanation.— The produce of land means— 

(a) crops and other products of the earth standing or un¬ 

fathered on the holding ; 

(b) crops and other products of the earth which have been 

grown on the land during the past year and have been 
reaped or gathered- 

“16* Execution-sale of Land forbidden. — (l) No 
“ land belonging to a member of an agricultural 
“ tribe shall be sold in execution of any decree or 
“ order of any Civil or Revenue Court whether 
“ made before or after the commencement of this 
“ Act. 
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• “ (2) Nothing- in this section shall affect the right 
“ of Government to recover arrears of land-revenue, 
“ or any dues which are recoverable as arrears of 
land-revenue, in any manner now permitted by 
“ law. 

Note. —But such land is liable to attachment- (No- t P- It- 
1903)- 

“ 17. Registration,. —Notwithstanding anything in 
“the Indian Registration Act, 1877, or in any rules 
“ made under Section 69 of that Act,— 

“(l) An instrument which contravenes any pro- 
“ vision of this Act shall not be admitted to regis- 
“ tration ; 

“(2) an instrument which records or gives effect 
“ to any transaction which requires the sanction of 
“a Deputy Commissioner shall not be admitted to 
“registration until a certified copy of the order giv- 
“ ing such sanction is produced to the officer om- 
“ powered to register such instrument. 

Note* - Fur rules made under this section, see Notification 
No* 11, dated Nth November, 11)01- 

“ 18 . Record of Rights and Annual Record .— 
“(l) Where, by reason of any transaction which 
“ under this Act requires the sanction of a Deputy 
“ Commissioner, a person claims to have acquired 
“ a right, the acquisition whereof he is bound to 
“ report under {Section 34 of the Punjab Land 
“Revenue Act, 1887, such person shall, in making 
“ his report, state whether the sanction required has 
“ been obtained or not, and his right so acquired 
“ shall not be entered in the record-of-rights or in 
“any annual record until he produces such evi- 
“ dence of the order by which such sanction is 
“given as may be required by any rules made 
“ under this Act. 
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“(2) No right claimed by reason of any trans¬ 
action or condition which is declared by this Act 
,4 to be null and void shall be entered in the record- 
“ of-rights or in any annual record. 

Note —Rules to give effect to the provisions of this section 
were published in Notification No- 23 8., dated 22nd May, 
11 ) 01 - 

“ 19. Application of certain Provisions of the 
" Punjab Land Pc veuve Act, 1887.—Subject to the 
“ provisions of this Act, the provisions of Chapter II 
“ of thePunjab Land Revenue Act, 1887, shall, in so 
“ far as they arc applicable, apply to the proceed- 
“ ings of revenue officers under this Act. 

“ 20. Appearance of Legal Practitioners forbid- 
“ den. —No legal practitioner shall appear on behalf 
“ of any party interested in any proceeding before a 
“ revenue officer under this Act. 

Explanation. —The term “legal practitioner” includes a 
mukhtar- 

21. Jurisdiction of Civil Conns excluded .— 
“ (l) A Civil Court shall not have jurisdiction in any 
“ matter which the Local Government or a revenue 
“ officer is empowered by this Act to dispose of. 

“ (2) No Civil Court shall take cognisance of the 
“ manner in which the Local Government or any 
“ revenue officer exercises any power vested in it or 
“ in him by or under this Act. 

“21a.— (1) Civil Court to send copy of Decree or 
“ Order to Deputy Commissioner. —Notwithstanding 
“ anything contained in the Code of Civil Proce- 
“ dure or in any other Act for the time being in 
“ force, every Civil Court which passes a decree or 
“ order involving (1) the permanent alienation of 
“ his land by a member of an agricultural tribe, or 
“ (2) the mortgage by a member of an agricultural 
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“ tribe of his land when the mortgagee is not a 
“ member of the same tribe or of a tribe in the 
'* same group, shall send to the Deputy Commis¬ 
sioner a copy of sueh decree or order. 

(2) Action to be taken. by Deputy Commissioner 
when Decree or Order passed contrary to Law .— 
‘When it appears to the Deputy Commissioner that 
“ tiny Civil Court has, either before or after the date 
“ when this section comes into operation, passed a 
“decree or' order contrary to any of the provisions 
of this Act, the Deputy Commissioner may apply 
“ for revision of such decree or order to the Court, 
if any, to which an appeal would he from such 
“ decree or order, or in which an appeal could have 
been instituted at the time when the decree or 
“ order was passed, or in any other ease, to the 
“ Chief Court, And when the Court finds that 
“ such decree or order is contrary to any of the 
“provisions of this Act, it shall alter it'so as to 
“ make it consistent with this Act. Such applica- 
“ tion shall be made within two months of the date 
“ upon which the Deputy Commissioner is informed 
“ofsuch decree or order. 


Note .—The period of 2 months cannot be extended (No. 7 
P. R. 1914). No appeal to the Chief Court lies from an order 
passed by the Appellate Court under this clause, though such 
order may be revised (No. 12 P. R. 1911). 

“ (3) Where any such Appellate Court passes an 
“ order rejecting such application, the Deputy 
“ Commissioner may, within two months after the 
“ date upon which he is informed of such order, 
“ apply to the Chief Court for revision thereof. 

“ (4) Every Civil Court which passes an order on 
“ any application made under this section shall 
“ forthwith send a copy thereof to the Deputy 
Commissioner 



ALIENATION. 


109 


[56a] 

“ (5) No stamp shall be required upon such appli- 
cations, and the provisions of the Code of* Civil 
“ Procedure as regards appeals shall apply so far as 
“ may be to the procedure of the Court on receipt 
“ of such application : Provided that no appearance 
“ by or on behalf of the Deputy Commissioner shall 
! ’ be deemed necessary for the disposal of the appli- 
“ cation ( Punjab Act I of 1907 , s. 9 ). 

“ 22 . Addition to Section 77, Act X VI, 1887.—In 
“ sub-section (3) of Section 77 of the Punjab 
“ Tenancy Act, 1887, the following words shall bo 
“ added to clause (c) of the first group of suits 
“ therein mentioned, namely :— 

“ ‘and suits relating to rent to be paid under a 
“ 1 mortgage made in accordance with form (c) as 
“ ‘ prescribed by Section G of the Punjab Alienation 
“ ‘ of Land Act, 1900,’ 

f Cl ' 

“ 23. Exercise of Powers oj Deputy Commis- 
“ sionex. —The powers conferred by this Act upon a 
“ Deputy Commissioner may be exercised by a reve* 

“ nue officer of higher rank, or by any officer author¬ 
ised by the Local Government in this behalf. 

“24. Exemption. —The Local Government, with 
“ the previous sanction of the Governor-General in 
“ Council, may, by notification in the local official 
“ Gazette, exempt any district or part of a district 
“ or any person or class of persons from the opera- 
“ tion of this Act or of any of the provisions 
“ thereof. 

“25. Power to make Rules, (l)—The Local 
“ Government may make rules for carrying into 
“ effect the purposes of this Act, 

“ (2) In particular and without prejudice to the 
“ generality of the foregoing power, the Lpcal 
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“ Government may make rules prescribing' the 
“ revenue officers to whom applications may be 
“ made, and the manner and form in which such 
“ applications shall be made and disposed of.” 

2 . Customary Law. 

56b. The Customary Law ordinarily recognises 
no distinction between the power of making verbal 
or written transfers of property inter vivos , nor 
where an unrestricted power ot transfer is recog¬ 
nised to exist, between a transfer inter vivos and 
one to take effect upon the death of the transferor. 
The form of alienation is* treated as immaterial. 

Explanation 1 —In part 2 of this Chapter “transfer” means 
and includes every form of absolute transfer of property. 

Explanation 2. —The alienation of occupancy rights is on the 
same footing as the alienation of proprietary rights (89 P. R. 
1898 F* B. and 98 P. R. 1907 F B.). Transfer as here used 
does not, however, include a bond fide transfer fertile purpose 
of mere management or cultivation of an estate as by the 
creation of a tenancy with rights of occupancy or for a term 
(No* 100 P. R* 1880). But the transfer will not necessarily 
be excluded from the operation of this Chapter by being 
merely clothed in the form of a creation of a tenancy if the 
real effect or object of the transfer is to defeat the rights of 
the reversioners (No. 71 P. R. 1893 ; No- f)0 P. R. 1895 ; 
No* 16 P. R. 1906 ; No. 125P. R, 1918 ;No* 37 P. R. 1919,) 

Remark 1.—The only disposition of property known to the 
early Customary Law of the country was a transfer followed 
by immediate possession. But since the introduction of 
British rule the practice of executing formal transfers in 
writing has become common, and is sometimes asserted to 
be essential for the validity of the transfer. Such attempts 
pt legislation, by a clause inserted in the village Rivaj-i-am , 
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urc a popular device 1 , but they cannot claim the attribute of 
authority which the Punjab Laws Act only concedes to an 
established custom . Indeed, it is to be feared that in not a 
few instances the answers recorded in these documents were 
largely influenced by the Settlement ofllcials, as an example 
of which may be again mentioned the candid a\owal by the 
Settlement Officer of the Ran mi District already quoted in 
Explanation 2, Preliminary . 


Remark 2. — A power of testation has everywhere followed 
the conveyance of property inter rims, and it is not met 
with in primitive societies for the reason that it is not a 
power which depends on the custom of the kin, but upon 
the law of the State (Hearn’s Aryan Household, p. 77). 
See also La Cite Antique, 87— 89. Thus in Roman Juris¬ 
prudence the law regulating testamentary dispositions was 
a part of the jus publicum, and not of the jus privatum 
(Digest, Section *28, lib. 1, tit. 3), So also in this province, 
although at the period of our conquest wills were practically 
unknown, the subsequent practice has so far sanctioned the 
power to execute such instruments that it is too late now to 
deny its existence. And here, as in Rome, according to 
Maine’s conjecture, the original use of wills was not to 
override, but to satisfy, the natural claims of the family by 
modifying the strict archaic rule of agnatic succession which 
intestacy brought into operation, and which, as it excluded 
females and descendants through females, was intolerable 
to parental feeling. But, although the power of testation is 
a later development than the power of alienation inter vivos, 
yet where the latter is once clearly and fully recognized in a 
community, the introduction of the former is inevitable and 
is soon acquiesced in as a necessary element in the law of 
property. Tn many of the published decisions it has been 
ruled that no well-marked distinction between the extent of 
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the power in the one case and that in the other has been 

proved to exist (IX Ben#. L. K. 397, P- C. : No- 2 P. R* 

1870 ; No. 1 P- R. 1877 (overruling No- 62 P. R. 187(5) ; 
No. 12 P. R. 1877 ; No. 128 P. R. 1888 ; No. 198 P. R. 
1889 ; No. 2(5 P. R. 1901 ; No- 15 P. R. 1907 ; No. 70 P. R. 
1908 ; No. 48 P. R. 1909 ; No. 98 P. R. 1912; No. 294 

P- L. R. 1913 ; No. 122 P. R. 1916, and this view was 

accepted by the majority of the Fall Bench in No. 48 
P. R. 1903- rn other cases such a distinction has been 
found to prevail. Cf No- 69 P. R. 1890 ; No- 90 P. R. 1891; 
Nos* 10 and 76 P. R. 1892, and remarks at page 399 ; 
No. 83 P- R. 1895 ; No- 24 P. R. 1898 ; and No. 22 P. R. 
1899. In most of the latter class of cases, however, an unre¬ 
stricted power of alienation had not been dearly and jully 
recognized in the communities concerned , and where the 
development of the law of property has only reached this 
stage, the restriction on any disposition to take effect on the 
death of the immediate occupant of the property is intelligible. 
But as a higher stage of development is reached, the distinc¬ 
tion between a transfer inter vivos and one by a testamentary 
disposition must pass away. Thus, in an old case (1812) 
reported in 2 ft. D. 23 (at pages 29, 37) the Sadr Pandits 
very correctly laid down the general principle as follows : 
“The same rule applies to bequests as to gifts ; every person 
who has authority, while in health, to transfer property to 
another, possesses the same authority of bequeathing it u 
(Srinarain v. lihya Jha ). So in Nc* 60 P. R. 1889 (at 
page 190) it was pointed out (by Roe, J.) that the general 
practice of the Chief Court has been to enquire whether 
there was any general power of alienation, and if it is found 
to exist, to treat theybrm of alienation as immaterial ; (see 
also the judgments of Harris and Chatterji, JJ., in No* 48 
PR- 1903, F. B,). Cf- Nos* 170 and 176 P. R. 1888 ; 
No, 69 P- R. 1890; and No* 120 P- R. 1893 as regards 
testair entary disposition of acquired property. 
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57. The saine power of alienation ordinarily 
exists with respect to joint and separate property, 

Remark —The Muhammadan law of Musliaa has been held 
to be inapplicable to a gift of a share of a semindari estate 
in which the donor has a defined and ascertained share 
capable of division (No. 99 P. R. 1880 ; No. 19 P. R. 1881 ; 
No. 87 P. It. 1882; No. 91 P. R. 1894; XV R. L. R. 80 
(P.C.)and T. L. R. IT All. 93 ; Vol. 12 Ind- Jurist , p. 291 
(P- C.) ; L- R. XV Ind. App. 81- This provision of the 
Muhammadan law requires to be confined within the 
strictest rules as being wholly unadapted to a progressive 
state of society. Cf 1. L- R. XI All. 4G0 (P. C.) and 
XTII Bom. 352. 

58. Acquired property, whether moveable or 
immoveable, is ordinarily alienable according 1 to the 
will and pleasure of the last full owner. 

Authorities. —No. TOP. R, 1876 ; No. 2 P. It 1877 ; No. 41 
P, It. 1879 ; No. G3 P. R. 1880 ; Nos. 2 and 29 P. R, 1881 ; 
No. 127 P. It. 1883 ; No. 59 P. R. 1885 ; Nos- 170 and 17G 
P. R. 1888 ; No. 125 P. R. 1890 ; Nos. 10 and 120 P. R. 
1893 ; No. 53 P. It. 1897 ; No. 7G P. It, 1898 ; No- 85 P. R. 
190C ; No. 12 P- R. 1901 ; No- GG P- R. 1911 ; No. 63 
?. It. 1912. 

Exception 1.—Sons at times possess a customary power to 
restrain such analienatun (No. 2 P- R. 1877 ; No. 17 P R. 
188G, cis-ltavi Arains). So amongst Brahmins of Bupka, 
Tahsil Jagadri, a gift of immoveable acquired property to 
a daughter in the presence of collaterals is invalid (No. 
24 P. R. 1892, an adoption case, where, however the ques¬ 
tion is fully discussed). And tho same was held to be 
the custom amongst 1'urixml Hindu Jats'm Sialkot (No. 17 
P. It. 1894). 

Remark. —The term malik when applied to a female in pos¬ 
session of immoveable property (especially when derived 
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from her husband) does not necessarily mean an ** absolute 
owner” (T.L ll X Cub 342; No. 27T.lt. 1898). For 
an exceptional case, see No. 93 P. It. 1905 at pages 288, 
289, and also cf I. L- R. XXX All. 84 P- 0. .See further 
as to the meaning of the term in particular cases, No. 27 
P. R 1898; I. L. It XXIX All 217; I. L It XXI V 
Cal. 834 (P C.); 24 W. R. 395; I. L. R, XXVII All. 
117; 10 Bern. L Rep. 59 (T. C.) ; I. L. It. XXXI Mad. 
179; I.L. R. XXXI All. 308 ; No. 01 R. R. 1911 

59. Ancestral immoveable property is ordinari¬ 
ly inalienable (especially amongst Jats residing in 
the central districts of the Punjab), except for 
necessity or with the consent of male descendants, 
or, in the case of a sonlcss proprietor, of his male 
collaterals. I’roridcd that a proprietor can alienate 
ancestral immoveable property at pleasure if there 
is at the date of such alienation neither a male 
descendant nor a male collateral in existence (No. 36 
P. it. 1895 ; No. 55 P. R. 1903, P. B.). 

Authorities— No- 107 P. R. 1887 (F. B.) and 73 P. R. 1895 
(F. B-). See also P- R. Nos. 39 of 1678 ; 64 of 1879 ; 
66 of 1879 ; 71 of 1879 ; 160 of 1879 ; 15 of 1880; 18 of 

1880 ; 20 of 1880 ; 101 of 1881 ; 52 of 1884 ; 137 of 1884 

(See, however, 107 of 1885 disapproving of the decision) ; 
164 of 1884 ; 48 of 1885 ; 17 of 1886 ; 58, 81 and 104 of 
1887 ; 15 of 1888 ; 26, 36, 46, 111 and 167 of 1888 ; 33 of 
1889; 141 of 1889; 89 of 1890; 8,90, 94, 112 and 118 
of 1891 ; 25, 32, 53, 72, 76, 82, 90, 93, 95, 97, 104, 122, 
129 and 133 of 1892 ; 10, 33, 90,101.102,107,108,110, 
117, 120 131, and 140 of 1893; 11, 15, 64, 81. 86, 107, 
110 and 145 of 1894 ; 2, 34, 36, 59, 72, 79. 83, 88, 93, 95 

and 101 of 1895 ; 57 and 70 of 1896 ; 53 of 1897 ; 72 of 

1900 ; 84 of 1900 ; 97 of 1901 ; 50 P. R. 1902 ; 86 of 1903 ; 
22 of 1904 ; 17 of 1904 ; 67 of 1904 ; 71 of 1904 ; 24 of 
1905 ; 28 of 1905 ; 52 of 1905 ; 62 of 1906 ; No- 76 J>, R. 
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1014 ; No. 43 P. R. 1916 ; No. 56 P R. 1917 and C. Apps. ; 
Nos. 192 of 1872 ; 1550 of 1876 (in which it was 
found by the then Additional Commissioner of Amritsar, 
Mr. J. W. Smyth, to be the universal custom of the 
country that gifts to daughters could only be made 
with the consent of male collaterals). Muhammadan Sahu 
.Tats of Multan and Montgomery districts are exceptional 
in recognizing an uncontrolled power of disposition (See No. 
73 P. R. 1912 and No. 51 P. R. 1910). Cf Pathans of 
Attock District (No. 69 P. R. 1916 ; C. A. 2204 of 1918). 

Explanation 1 :— 

(a) Ancestral property within the meaning of this sec¬ 
tion iron ns, as regards sons, property inherited from a direct 
male ancestor, and, as regards collaterals, property inherited 
from a common ancestor (rf. Explanation 1 to para. 23 antf , 
and se* No. 43 P- lV 1890, pages 117, lift, No. 76 P. R. 
1898 ; No. 81 P. R. 1901 ; No. 93 P- R. 1901). 

Property inherited by an adopted son from the adoptive 
father is, as regards himself and his direct descendants, 
ancestral property (No- 25 P. R. 1901, Contra No. 1C7 P. R. 
1915). But see as to this No. 66 P. R. 1908 ; No. 99. P. R. 
1914 ; No. 71 P. R. 1915 ; No. 107 P. R. 1915, where it was 
held that qua such property the son of the appointed heir, 
whether born before or after his fathers appointment, was not 
entitled to contest an alienation made by bis father. Proper¬ 
ty originally belonging to a common ancestor does not cease to 
be “ ancestral property ” because it comes to a descendant of 
this common ancestor through abandonment of it by a near 
relative rather than by simple inheritance (No. 31 P. R. 1894 ; 
No. 109 P. W. R, 1910, hut see No. 178 P- L. R. 1905). 
But ancestral property which has once been lost, but has 
subsequently been regained, ceases to be ancestral (I. L. R. 
XX All. 267, P. C.), and property which comes into the 
hands of an owner otherwise than by descent or by reason 



116 


ALIENATION. 


[ 59 ] 


merely of his connection with the common ancestor ceases 
to be “ancestral ’ (No. 110 P. R. 1884 ; No. 50 P. R. 1902 ; 
No. 59 P. R. 1909). And property acquired by mortgaging 
ancestral property is not itself ancestral property (No. 2 P. R. 
1910 and No. 29 P. R. 1911 ; No 80 P. R, 1915). But land 
taken in exchange for ancestral land is equally ancestral 
(No. 57 P. R. 1910; No. 120 P. U, 1918; I. L. R. XLT 
Cal. 870). 

A mortgagee's rights in the land mortgaged do not amount 
to “ancestral immoveable p operty ' within tlie meaning of 
this paragraph (No. 59 P. R. 1909). 

(/,) But tile expression dot's not include profits derived 
from ancestral immoveable property and purchases effected 
with such profits (No. 4 P. U. 1900; No. 12 P. R. 1901 ; 
No. 13 P. R. 1902 ; No. 50 P. R. 1902 ; No. 2 P. R. 1910 ; 
No. 29 P. R. 1911 ; No. 8G P. R. 1915 ; No. 13 P. R. 1910). 
So also in Hindu Law where wealth amassed by an individual 
in trade is t aid to he ancestral in th3 hands of that individual, 
it is not enough to show that lie inherited somo property ; it 
must be shown that the property inherited contributed in a 
material degree to the wealth so amassed (T. L. R. XTIT Bom. 
534). As to the character of land first held under tho Govern¬ 
ment Tenants Act in occupancy turn re, and then acquired in 
proprietary right, see No- 129 P. R. 1916 ; No. 5 P. R. 1918. 

Explanation 2.— It also includes property to winch a daughter 
and her sons have succeeded, hut which, if descent had been 
through a son, would be ancestral property (No. 32 P. R. 
1895 ; No. 74 P- R. 1899). Of. No. 69 P. R. 1896. 

Illustration :— 

(a) A and B are collaterals of C in the fifth degree* G 
has inherited property from his grandfather. The property 
so inherited is not ancestral property of which B and C can 
restrict alienation under this section (No. 3 P. R. 1881), 
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(b) Shamilat land in a village founded by the common 
ancestor, but which tho deceased may have broken up, is 
ancestral property of which the alienation is restricted (No» 
599 of 1891- See also No. 10 P. It. 1893). 

Explanation 3. —There is no presumption that property is 
ancestral (No- 42 1*. It. 1910, P. C- ; No. 2 P. R. 1881 ; 
No. 50 P. It- 1902, page 187). For onus see C. A. 2250 of 
191G ; Nos. 23 and 5G P. It. 1910, where the burden of proof 
was laid on the assertor. 

Remark 1. —As to the force of the presumption and the appli¬ 
cation of the rule laid down in Nos. 107 P. R. 1887 and 73 
P. It. 1895, sec p3r Chatter,ji, J., in No. 71 P- R. 1904, 
and cf. No. 62 P- R. 1906, pages 228, 229. 

Remark 2. —Although the initial presumption throughout tl.e 
Province is against the power of alienation in respect of 
ancestral land in village communities, and the burden of 
proof at the outset rests on the person asserting such a 
power, yet in cases of Muhammadan tribes of the Jhelum 
district the presumption against the validity of a gift by a 
sunless proprietor to a daughter or daughter’s son is not of 
great weight, and may be easily shifted (Nos. 22, 71, 85 P. R. 
1904 ; No. 62 P. R. 1906 ; No. 87 P. R. 1918). Cf, however, 
No. 50 P. R. 1902. Aivans especially recognise very 
extensive powers of alienation (No. 88 P. R. 1911 and No. 100 
P. R. 1912 and cases there cited), but the powers of a soilless 
proprietor differ materially from those of a proprietor who has 
sons alive (see 42 P. L. R. 1914, A wans of Talagang Inhsil ; 
No- 114 P. R. 1913 (same tribe and locality); and cf. C. A. 
445 of 1911 ( Pnthans of Mianwali). Auxins of Attock 
tahsil follow the general rule prevalent among Punjab agri¬ 
culturists (No. 5 P. R. 1914). A wans of tahsil Rawalpindi 
allow gifts to daughter in presence of u first cousin (No. 56 
£ R. 1915). Cf also in respect of Arams of Lahore, No. 49 
P. R. 1915. 
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Remark 3.—As to the correct mode of computation of degrees 
of relationship, see No . 126 P. R. 1890 ; No- 106 P- 11. 1892 ; 
No. 2 P. R. 1901 ; No. 71 P. It. 1906 (page 280) ; No. 48 
P. R. 1908 (page 248), For the rule applicable to Pathans of 
Mi an wali, see No. 29 P. R. 1912 and cj. 17 P. L. R 1912. 
See also Explanation 2 to para. 28 ante . 

Remark 4. — A valid conveyance by a soilless man will bind his 
subsequently born or adopted male issue (T. L. It. V. Bom. 
631 ; No. 79 P. R. 1900 ; No. 42 P. L. R. 1901 ; No. 65 
P. R. 1903 F. B). 

Remark 5.—As regards the presumption in cases of alienation 
of occupancy rights, see No. 89 P. R. 1898 ; No. 49 P. R. 
1899; No. 69 P. R. 1900; No- 115 P- R. 1901 ; No- 12 
P. It. 1904, and No. 98 P. It. 1907, F. B. 

Remark 6.—Once all the collateials who are competent to 
challenge an alienation consent to it, and such consent is 
bona fide given, the alienation becomes valid in the face of all 
comers (No. 59 P. R. 1904 ; No. 7 P. R. 1905 ; No. 42 P. R. 
1902; No- 81 P. R. 1896; No. 68 P. R. 1912; 22 Ind. 
Cases 607). CJ. XIII Mad. Law Journal at page 259. See 
also para. 67, Remark 2, and para. 68 post. 

Remark 7.—Ancestral land in this Province stands upon a 
diflerent footing from all other property, ancestral or non- 
ancestral, and, as stated in the general rule atove, is or¬ 
dinarily inalienable, except for necessity or with the consent 
of male descendants or (in the case of a proprietor who has 
no male descendants) of'his agnatic heirs- The basis of the 
power of control is the fact that the land with which the 
ptoprietor is dealing is part of the original ancestral holding, 
per Roe, S. J., in No* 87 P. R. 1895 at page 418 ; see also 
No. 66 P. R. 1897) We have in this well established prin¬ 
ciple of Customary Law the peculiarity which Maine notices 
C Ancient Law , ch. VI, p* 183) as invariably distinguishing 
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the infancy of society. In such a condition of society men 
are regarded and treated, not as individuals, but always as 
members of a particular group* And in village communities 
in the Punjab —where the common bond has not as yet been 
broken up by the introduction of strangers of different tribes 
—the group is constituted by all those who can trace descent 
through males to a common ancestor, and the just expectations 
of this group of agnatic brotherhood cannot be arbitrarily set 
aside by a disposition on the part of any individual of that 
group (No. 06 P. 11. 1897, per Roe, C, J.). But the exact 
limitations within which the reversionary rights of the agnatic 
group are to be respected must vary according as the growth 
of individualistic principles has caused a power of alienation 
to emancipate itself, with more or less freedom, from the 
traditional restraints handed down in the particular tribe 
in favour of the natural claims of the individual’s own family. 
It is thus impossible to lay down a hard and fast rule that 
relations beyond a certain generation have no right to contest 
an alienation of ancestral landed property (see further as to 
this, post, pp. 117—119). To the student of comparative 
Jurisprudence it is also interesting to note that according to 
the old Egyptian custom the alienation of land by the actual 
occupants of grants in the Fayoum under the reign of 
Ptolemy (270 n- o.) was not permitted. See an interesting 
paper read before the International Oriental Congress of 1892 
by Professor Maliafly on the Petrie Papyri 

Exception 1 . —III cases governed by Hindu law, and it has 
been said the same rule applies to agriculturists (No. 90 
P. R. 1892, per Sir M. Plowden), a son or other heir cannot 
obtain a declaration that a mortgage or other alienation of 
ancestral property made by the owner in possession for an 
antecedent debt or under a sale in execution of decree will 
not bind him unless he shows that the money was raised for 
immoral purposes, and that the mortgagee had notice of the 
fact, or that the price mentioned is so grossly inadequate as 
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to raise tho presumption that the vendor and vendee were 
acting in bad faith to injure the reversioners (No- 93 P- R- 
1888; No. 152 P- R. 1888; No. 98 P. R. 1893 ; No- 24 
P- R, 1894 ; No. 641 of 1895 ; No. 72 P. R. 1898 ; Nos. 11, 
14, 46 and 65 P- It- 1900). Compare XII Ind. Jurist . 289 ; 
I. I. R. XT Cal. 717 (P. C-) ; XVII ibid 584 ; XIV Bom. 
320; XV ibid 293; XIII Mad. 51; XVI ibid XXI 
ibid 28 ; Nos- 33 and 90 P- R- 1892; No. 26 P. R, 1913 
P- C. and No- 5 P- R„ 1917. 

Exception 2 —A father has in some cases been allowed to 
give away a portion of his property to one of his sons to the 
prejudice of his other sons either by the same or a different 
wife No. 164 P. R. 1879 (Gujars of tahsil Kharian) ; No. 51 
P- R. 1883 (Sayads of Gujrat) ; No. 127 P. R, 1883 (Gujars 
of Kharian tahsil ; self acquired property) ; No- 92 P- R- 1884 
(gift to sons by inferior wife to exclusion of sons by 
superior wife ; Janjuabs of Find Dadan Khan) ; No- 26 P. R. 
1885 (a general rule laid down that smong Muhammadan 
agriculturists in the Punjab a proprietor may alienate his 
ancestral land in favour of one of his sons to the prejudice 
of his other sons) ; No. 39 P. R. 1886 (father held entitled 
to disinherit son in favour of a hi other ; 81mi4h Kcrcshis 
of Jhang district) ; No- 23 P- li. 1893 (Sawathis of Hazara 
district); No. 125 P. R- 1893 (Ghebas of Fattehjang, 
Rawalpindi district); No. 64 P. R- 1899 (Alpials of Rawal¬ 
pindi district) ; No. 62 P- R, 1903 (Shaikhs of Attock 
district) ; No. 50 P. R 1909 (Sials, Jhang district) ; No- 66 
P. R- 1911 (Arains of Lahore). But according to the more 
modern authorities, the general presumption is against a father 
being competent to divide the ancestral holding unequally 
among his sons with effect beyond his life without their assent, 
and what he cannot do by an act inter vivos , he cannot do by 
will (No-164 P. R. 1884 (Jats of Amritsar) ; No. 7 P. R. 1891 
(Awans of Jhelum district) ; No. 89 P. R. 1887 (Gondal 
Jats of Phalian tahsil , Gujrat district) ; No-24 P. R. 1891 
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(Agricultural Khair is, Jhelum district) ; No. 43 P. R. 1891 
(Gujars, Rawalpindi district) ; No. 110 P. R. 1891 (Mahtons 
of Hosliiarpur district) ; No. 82 P. R. 1892 (Hindhu Jats, 
Ferozepore distiict) ; No. 138 P. R. 1892 (Jats of Hosliiarpur 
district) ; No. 90 P. R- 1893 (Hindu Jadubansi Rajputs, 
Amballa district) ; No. 120 P. R. 1893 (Arams of Feroze¬ 
pore district); No. 107 P. R. 1894 (Awans of Attock) ; 
No. 72 P« R. 1895 (Naru Rajputs, Hosliiarpur district) ; 
No. 40 P- R. 1890 (Rajputs, Sialkot district) ; No* 3 P. L. R. 
1901 (Chatha Jats, Sialkot district) ; No- 80 P. R. 1901 
(Patbans of Peshawar district) ; No- 13 P. R. 1902 (Awans 
of Shahpur district)) ; No. 14 P. R. 1912 (Pathans of 
Ferozepore) ; No. 114 P. R. 1913 (Awans of Attock) ; No. 86 
P. R. 1915 (Aroras of Dura Ghazi Khan). As regards the 
onus ])robandi in such cases, the rule laid down in No. 26 
P. R. 1885 (which was accepted and followed in No. 59 
P. R. 1889), has not been accepted in the more recent cases 
(see No. 61 P. R. 1892 ; No. 138 P. R, 1892 ; No. 120 P. R. 
1893; No. 107 P. R. 1894 ; No. 42 P. R. 1902), and it 
may now bo accepted that the burden of proving that a 
father can by custom distribute ancestral land among his 
sons unequully lies on the party asserting that the alienation 
in any particular case is justifiable (see also No. 46 P. R. 
1888; No. 164 P. R. 1884). 

Exception 3. — Alienations in favour of relations between 
whom and the alienor there is some special tie, as by their 
having been brought up by him or by their being associated 
with him or by their assisting him in cultivation or 
rendering him services in the management of the land when 
he was himself incapable of doing so, are very generally 
recognised by custom No. 6 P. R. 1872 (Brahmins of 
Ferozepore) ; No. 71 P. R- 1880 (S. C. on review, No. 173 
P. R. 1883) (Ghorewaha Rajputs, Jalandhar district); 
No. 109 P. R. 1882 (Mairs of Chakwal tahsil ) : No. 126 
P. R. 1883 (Varaitch Jats, Pkalian tahsil ); No* 116 P. R. 
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1886 (Ladhra Jats, Jalandhar district) ; No. 85 P, R. 1889 
(Dhanni Jats, Jalandhar district) ; No. 18 P. R. 1890 
(Mahtons, Hoshiarpur district); 19 P. R. 1890 (Kang 
Jats, Jalandhar district) ; No. 113 P. R. 1891 (Ghorewaha 
Rajputs, Hoshiarpur) ; No. 116 P. R. 1894 ; No. 14 P. R. 
1901 (Kang Jats, Garshankar tahsil) ; No- 61 P. R. 1901 
(Dhat Jats, Hoshiarpur district) ; No. 36 P. R. 1904 
(Suhota Jats, Hoshiarpur); No. 92 P- R. 1904 (Naru 
Rajputs, Jalandhar district) : No. 33 P. R. 1905 (Gujars, 
Jhelum district) ; No. 96 P. R. 1905 (Jhiwars, Hoshiarpur 
district) ; No. 35 P. R- 1906. 

The mere fact, however, that an alienation is in favour of 
one of the persons who would inherit the land after the 
death of the alienor is not, as a rule, per sc sufficient to 
validate the alienation, though a special custom in favour 
of such alienation has in sortie cases been established: 
No. 42 P. It. 1875 (Dogar Rajputs, Lahore district) ; No. 48 
P. R. 1885 (Kambolis, Amritsar district); No. 121 P- R. 
1886 (Awans of Bannu) ; No. 36 P. R- 1888 (Varaitches of 
Sialkot district); No. 8 P. R. 1891 (Khatana Gujars, 
Kharian tahsil) ; No. 90 P. R. 1891 (Hindu Bhatti Rajputs, 
Hoshiarpur district) ; No. 35 P* R. 1892 (Gujars, Hoshiarpur 
district) ; No- 52 P. R. 1892 (Awans, Rawalpindi district) ; 
No. 53 P. It. 1892 ; No. 61 P. R. 1892 (Goraya Jats, 
Ajnala tahsil); No. 32 P. It. 1893 (Rajputs, Rawalpindi 
district); No. 79 P. R. 1893 (Arains, Gujrat district); 
No. 81 P. It. 1893 (Varaitch Jats, Phalian tahsil ‘ in this 
case the donee was a brother and had rendered services to 
the donor) ; No- 90 P. R. 1893 (Hindu Jadubansi Rajputs, 
Atras got , Amballa district); No. 110 P. R. 1894 ; No. 59 
P. R. 1895 (Muhammadan Chuhan Rajputs, Chakwal 
tahsil ) ; No. 79 P. R. 1895 (Sayads, Hera Ismail Khan 
tahsil) ; No. 70 P. R. 19dl (Kathana Gujars, Jhelum dis¬ 
trict) ; No. 42 P, R. 1902 (Muhammadan Bajputs, Amritsar 
district); No. 86 P- R. 1903 (Sandhu Jats, Tam Taran 
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tahsil) ; No. 12 P. R. 1904 (Brahmins, Gujrat district) ; 
No. 35 P. It. 1906; No. 11 P* It. 1914 (Arains of 
Hoshiarpur); No. 86 P. R. 1015 (Aroras of Dera Ghazi 
Khan). The principle enunciated in No. 59 P. R- 1889 
that there is a distinction between alienations to relatives 
and alienations to strangers cannot now be accepted as 
correct (see No. 116 P. R. 1894 ; No. 110 P. R. 1894 ; 
No. 42 P. It. 1902 ; No. 92 P. R. 1904 ; No. 35 P. R. 1906. 

Alienations in favour of one of several heirs have, however, 
been upheld merely on the ground of the alienee’s relation¬ 
ship in the following cases :—No. 84 P. It. 1879 (gift to 
one brother; Naru Rajputs, Jalandhar district); No. 113 
P. R. 1883 (gift to one collateral heir; Panwar Rajputs, 
Dasuya tahsil) ; No. 43 P. It. 1884 (gift to nephew ; Muham¬ 
madan Jats, Gujrat tahsil) ; No. 62 P. It. 1884 (gift to 
grandnephew ; Hindu Jats, Hoshiarpur district) ; No. 58 
P* R. 1887 (Dewal Jats, Batala tahsil) ; No. 16 P. R. 1889 
(sale to one nephew ; Gujars of Gujrat tahsil) ; No. 59 
P. R. 1889 (Hindu Jats, Amritsar district) ; No. 22 P. R. 
1892 (gifts to brother and nephew ; Tarkhans, Jlielum 
district) ; No- 41 P It- 1900 (gift to one of several remote 
collaterals : Atwal Jats, Jalandhar district) ; No. 33 P* R. 
1905 (Gujars of Jhelum) ; No. 96 P. R. 1907 (gift to 
grandnephew in presence of nephews ; Mair Rajputs, Chakwal 
tahsil ) ; No. 61 P. R. 1913 (Nangial Rajputs of Rawalpindi); 
No- 19 P. It, 1915 (Gulhrosh Arains of Lahore City) ; 
No. 116 P. It, 1886; No. 85 P- R. 1889; Nos. 18 and 
19 P. R. 1890; No. 116 P. R. 1894; No. 113 P- R. 
1891 ; No- 101 P. It. 1892; No. 92 P. R. 1904; No. 53 
P. R. 1910. 

Exception 4. —Gifts by a soilless proprietor to a daughter 
whose doli lias never left her father’s house, or whose 
husband has resided with her father as a khauadamad , or 
to a khauadamad , are frequently permitted. (See also para. 
27 and notes thereunder, arite). 
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Instances. —No* 24 P. R. 1879 ( Varaitchcs, Gujrat district); 
No. 10 P* R. 1882 and No. 67 P. R. 1882 ( Gujars , Gujrat 
district) ; No. 1 P. R. 1883 (Gujars, Gujrat district) ; No. 15 
P. R. 1886 (Hindu Jats % Hosliiarpur district); No. 106 
P. R. 1886 (Gujars, Gujrat district) ; No. 39 P. R. 1887 
(Awans, Kharian tahsil) ; No. 109 P. R. 1891 ( Gujars , 
Kliarian tahsil) ; C* A* 418 P. R. 1891 ( Gujars, Ludhiana) ; 
daughter’s doli had never left her father’s house) ; No. 10 
F, R* 1891 (gifts to five sons-in-law ; Muhammadan Chuhan 
Rajputs, Jhclum tahsil) ; No. 96 P* R* 1892 ( Jats and Gujars, 
Gujrat district); No. 107 P. R* 1892 ( Araius, Ferozepore 
district); No. 122 F. R. 1892 (Gujars of Jhelum); No* 50 P. R. 
1894 (Bangial Jats, Gujrat district) ; No. 93 P. R- 1894 
( Awans, Sialkot district) ; No- 126 P* R- 1894 (Awans of 
Sialkot) ; No* 140 P. R* 1894 (Rajputs, Amritsar; the 

son-in-law was here also a sister’s son) ; No. 92 P* R. 1895 
(Jats, Gujrat ; gift to granddaughter, whose husband was 
ghar-jawai) ; No. 98 P. R* 1895 (Jats, Amritsar district) ; 
No. 53 F. R. 1902 (Ghakhars, Jlielum district); No. 101 
P. R* 1902 ( Koreshis, Shahpur district) ; No* 80 P. R. 1902 
( Varaitch Jats, Gujrat district) ; No. 52 P* R. 1905 ( Gangol 
Rajputs, Gujar Khan tahsil) ; No. 85 P. R 1904 (Muham¬ 
madan Janjuhas, Jhelum district); No. 39 P.R. 1905 (Pathans 
of tahsil Gohana) ; No. 17 P* R* 1906 (Gujars, Ludhiana 
district) ; No. 29 P* R. 1907 (Khingar Jats of Jhelum) ; 
No* 25 P. R. 1910 (Gujars of Gujrat) ; No* 31 P. R. 1910 
(Kahuts of tahsil Chakwal) ; No- 53 P. R* 1910 (Mirali 
Sials of Multan district) ; No. 13 P. R. 1911 (A rains of 
Zira tahsil ); No. 16 P. R* 1911 (Kala Jats of Gurdaspur 
district); No. 70 P. R. 1912 (Gujars of Gujrat); No* 64 F- R* 
1913 (Naiigial Rajputs of Rawalpindi district) ; Nb. 104, 
p. R. 1913 (Arains of Gujrat) ; C* A. 556 of 1914 (Wirk 
Jats of Gujranwala) ; 21 lnd* Cases 845 (Arawis of tahsil 
Gujrat); No* 29 F. R* 1916 (Gujars of tahsil Phillour) ; 
No* 45 R* R* 1917 P* 0* (Dab Jats of Jhang district); 
I* L. R- I* Lahore 245 (Langaryal Jats, Jhelum), 
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Remark 1.— In these cases the presumption ordinarily is that 
the purpose of the donor is to make a settlement for the 
benefit of the daughters male or female issue :—Nos. 126 
and 134 p. R. 1894; No- 19 P. R. 1897; No. 22 P. R, 
1893; No. 20 P. R. 1904; No. 85 P. R. 1904; No. 39 
P. R. 1905; No- 14 P. R. 1907 (p. 65); No. 104 p. R. 
1907 ; No. 104 P. R. 1913; & A* 556 of 1914; No. 197 
P. L. R. 1913. 

On the death of the daughter without male or female 
issue, or on the failure of her issue, the land will therefore 
revert to the donor and his heirs. (No. 12 P. R. 1892, 
F. B. ; No. 84 P. R. 1909; No. 68 P. R. 1911; No. 
54 P. R. 1909; No. 5 P. R, 1910. (See also para. 27, 
Remark 2, ante ). 

Even if the gift is directly to the resident son-ift-law, the 
land will revert to the donor upon the daughter’s death, 
whether she dies before or after her father, if she leaves no 
issue. (No. 22 P. R. 1893 ; No. 54 P. R. 1897 {Girths, 
Kangra district). But see contra No. 126 P. R, 1894 ; 
No. 134 P. R. 1894 and No. 19 P. R. 1897 (p. 73) and 
No. 40 P. R. 1912, where it was held that in all such eases 
the son-in-law is entitled to hold for his life. 

Remark 2.—Occasionally, quite apart from any question of 
khanadamadi , custom permits gifts by sonless proprietors to 
daughters and daughters’ sons ; more rarely to sisters and 
sisters’ sons. 

Instances. — (A) Gifts to daughters or daughters' sons : No. 23 
P. R. 1877 {Awans, Sialkot) ; No. 37 P. R. 1878 (Arains, 
Hoshiarpur) ; No. 46 P. R. 1878 ( Gujars , Gujrat) ; No. 45 
p. R. 1881 ( Gujars , Gujrat; donee was a daughter’s son 
and had been brought up as a son) ; No. 56 P. R. 1881 
( Moghals , Phupra got ; Pind Dadan Khan tahsil ; bequest to 
daughters son); No. 91 P. R. 1883 ( Chima Jats , Sialkot) ; 
No, 53 Pt R f 1884 ( Khandoya Rajputs , Pind Dadan Khan 



126 


ALIENATION. 


[ 59 ] 


tahsil ; donee was the daughter of donor’s son); No. 122 
P. R. 1884 ( Janjuhas , Jhelum) ; No. 93 P. R. 1885 ( Muham¬ 
madan Rajputs , Chakwal tahsil) ; No. 106 P, R. 1886 
( Gujars , Kharian tahsil) ; No 13 P. R. 1887 ( Pathans , 
Attock) ; No, 68 P. R. 1888 {Dhanni Jats, Amballa ; gift 
to widowed daughter residing with donor) ; No. 92 P. R. 
1888 (ArainSy Jalandhar); No. 132 P. R. 1890 (Khandoya 
Rajputs , Jhelum) ; No. 133 P. R. 1890 ( Talokas , Shahpur) ; 
No- 157 P, R. 18^0 ( Pathans , Peshawar) ; No. 131 P. II. 
1893 (Aulak Jats, Amritsar) ; No. 71 P. R. 1895 ( Moqhals , 
Kasur tahsil) :No. 2 P- R. 1897 ( Amins , Jalandhar) ; No. 44 
P. R, 1897 ( Khalil *, Peshawar) ; No. 9 p. R. 1899 (Awavs, 
Khushab tahsil) ; No. 83 p. R 1900 (Arains, Jalandhar) ; 
No. 82 P. R. 1900 (Arains, Hoshiarpm) ; No. 85 P. R, 1900 
0Qhnmman Juts, Sialkot; gift of one twentieth of ('state) ; 
No. 26 P. R. 1901 (Auxins, Nhahpur) ; No. 14 P. R. 1903 
(A wans, Jalandhar) ; No. 1 7 P. R. 1901 (dhumman Jats , 
Sialkot ; gift of one-twentieth of estate) ; No 22 P. R. 1904 
( Muhammadan, Mair Rajputs , Chakwal tahsil) ; No. 71 
P. R. 1904 (Moghals P hup rah got, Jhelum); No- 62 P R. 1905 
(Mitha Jats , Muzaffargarh ; donee held to take the property 
as absolute owner) ; No. 8 P. R. 1906 (A wans, Jhelum ; 
donee had rendered donor services) ; No- 14 P. R. 1906 
C Sohoni Pathans , Gurdaspur) ; No. 62 P. R. 1906 (Ovjars, 
Rawalpindi); No. 133 P* R. 1906 (A rains, Nakodar 
tahsil) ; No. 15 P. R. 1907 (Aivans, Rawalpindi) ; No 11 
P. R. 1998 (Rattal JaU of Lahore) ; No 70 P. R. 1908 
(Bukhari Sayyad of Gujrat district) ; No. 21 P. R. 1910 
(Pathans of Gurdaspur); No- 3] P. R. 1910 (Kahuts of 
Jhelum district; the husband of donee was a khanadamad) ; 
No- 23 P R 1911 (Tarkhans of Sialkot district; gifts must 
not exceed one-third of donor’s property) ; No- 72 P. R- 
1911 [Muhammadan Jats of Mianwali); No. 126 P. R- 1912 
P. C (Sheikhs of Jalandhar ; gift to wife and daughter) ; 
No. 104 P. R. 1913 (Arains of Gujrat district) ; No. 49 
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P. R. 1915 (Arains of Lahore City) ; No. 19 P. R. 1916 
(Koreshisof Phillour); No. 89 P,[R. 1916 {Kalals of Jalandhar), 
and No. 87 P. It. 1918 (Mair Rajputs of t ah si l Chakwal). 

Instances.— (R)* Gifts to sisters and sisters sons ; No. 17 
P R. 1867 (Kassan of Jhelum district) ; No. 12 P. R* 
1877 (Muhammadan Jats, Lahore); No. 174 P. R 1883 
{Ghnrewaha liaipnts , lloshiarpur ; donee was sister’s grand¬ 
son, but had been brought up by donor as his son) ; No. 34 
P. R. 1884 (Muhammadan Khalils, Peshawar; bequest to 
sister’s son and sister’s husband) ; No. 107 P- R. 1884 
( lihatris , Gujrat ; donee was sister’s daughter’s son) ; No. 116 
P. R. 1885 ( Varaitchs , Gujrat ; donee was sister’s daughter’s 
husband); No. 140 P. R. 1894 (Rajputs, Amritsar; donee 
was sister’s son, but also resident son-in-law) ; No- 81 P. R. 
1895 (Brahmin parohits, Ferozepore) ; No. 98 P. R. 1895 
(Juts, Amritsar ; donee was sister’s son, but also resident 
son-in-law) ; No- 24 P. R. 1905 ; ( Arains , Jalandhar) ; 
No. 94 P- R. 1905 (Shaikh Tiwanas , Shahpur; gift of half 
estate to sister’s son) ; No- 68 p. R. 1910 (Kahuts of 
Chakwal t.uhsil) ; No. 96 P. R. 1912 (Kassans of Jhelum 
district ; objectors were collaterals of the sixth degree) ; No. 
115 F W. R. 1914 (Awans of Mianwali ; C. A. 767 of 1916 
(Awans of Jalandhar tahsil) 

Ordinarily, however, such gifts are not allowed, at all 
events in the presence of near collaterals of the donor : In 
the following cases gifts to daughters, daughters’ husbands 
or daughters’ sons were held invalid : No* 15 P. R. 1880 
(Muhammadan Jats , Gujrat District) ; No. 65 P. R. 1880 
(gift to son-in-law) ; No. 101 P. R. 1881 (gift to son-in-law ; 
Muhammadan Pei war Rajputs, Ferozepore) ; No. 128 P- R, 
1882 (Hindu Jats, Jalandhar) ; No. 177 P. R. 1883 (Kam- 
bohs , Dipalpur talisiP ; No. 61 P. R. 1884 (Nijar Jats , 
Jalandhar) ; No. 13 P- R. 1884 ( Jats , Jalandhar; ; No* 42 
P. R. 1885 (Manjh Rajputs , Jahndhar) ; No. 39 P.R. 1876 ; 
No. 39 P. R. 1878 (Muhammadan Sheikhs) ; No, 137 P. R. 
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1879 ; No. 75 P. R. 1887 {Hindu Ratals, Karnal) ; No. Ill 
P. R. 1888 ( Arains, Ferozepore); No. 112 P. R. 18S9 ( Gnjars, 
Gurdaspur ; but the gift would probably have been held valid 
had it been completed by delivery of possession) ; No. 14 P. R. 
1890 {Muhammadan Bhdtti Rajputs, Ourdaspur) ; No. 73 
p. R. 1891 (:Tapani Rajputs, Amballa> ; No. 32 P- R. 1892 
( Sayyads , Delhi) ; No. 76 P. R. 1892 (Nun Muhammadan 
Jats, Bera Ismail Khan) : No. 93 1\ R. 1892 (Khatris, 
Jhang); No. 96 P. R- 1892 (Muhammadan Jats and Gujars, 
Gujrat) No- 117 P. R. 1892 (Mahtoms, Iloshiarpur; will 
in favour of a son-in-law); No. 122 P. R. 1892 (Gujars, 
Gujrat); No. 33 P. R- 1893 (Jats, Sialkot; gift was to a 
brother’s daughter who with lier husband had resided with 
donor); No. 107 P. R. 1893 Kainal Jats, Jhelum ; donee 
was son-inlaw and* also sister’s son) ; No. 108 P. R. 1893 
(Awaits* Jhelum ; will in favour of daughter) , No- 11 P, R. 

1894 (Jats, Raya tahxU : gift to daughter whose husband 
was khanadamad) ; No, 15 P R* 1891 ( Afghans , Amritsar; 
gift to son-in-law); No. 17 P. R. 1894 (Puriicnl Jats, 
Sialkot ; gift even of acquired property to son in-law is 
invalid); No- 64 P Pv 1894 (Ghorcicaha Rajputs, Hoshiarpur); 
No. 81 P, R. 1894 (Aivans, Jhelum); No. 86 P. R. 1894 
(Sayyads, Rawalpindi) ; No. 15 P. R. 1895 (Aleans, Jhelum ; 
gift not followed by possession) ; No. 36 P. R. 1895 ( Arains, 
Ludhiana) ; No. 83 P. R. 1895 (Chauhars, Jhelum ; bequest 
to daughter) ; No. 93 P. R. 1895 (Jats, Jhelum ; donee was 
daughter’s husband, but not khanadamad) ; No. 95 p. R. 

1895 (Jats, Amballa) ; No. 101 P R- 1895 (Ghoreivaha 
Rajputs , Jalandhar) ; No. 16 P. R. 1896 (Muhammadan 
Got ay a Jats, Sialkot) ; No. 23 P. R- 1896 (Moghals, Jhelum) ; 
No. 27 P. R. 1896 (Lodi Pathans, Hoshiarpur) ; No. 57 
P. R. 1896 ( Ghakkars , Jhelum) ; No. 70 P R. 1896 ( Gondals , 
Shahpur) ; No. 53 P. R. 1897 (Bans Jats , Ludhiana) ; No. 49 
P. R. 1899 ( Arains , Ludhiana) ; No. 56 P. R. 1899 ; (Kahuts 
of tahsil Chakwal); No. 44 P. It- 1902 (Sayyads, Batalft 
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lafisil ; gift not followed by possession) ; No. 77 P. 11. 1902 
(Muhammadan Hatar Jats % Shah pur) ; No. 17 P- R. 
1904 (Ghumman Jats , Sialkot ; gift to daughter only 
valid if it does not exceed one-twentieth of the estate ; (cf. 
No. 85 P. R. 1900) ; No. 106 P. R 1901 (Banjial Jats, 
talisil Kharian); No. 67 P. It. 190 4 ( J\ ato L, Amballa); 
No- 28 P. It. 1905 ( Varailch Jats, Gujrat) ; No. 88 P- R. 1907 
(Bh'ilti Rajputs , lloshiarpur and Jalandhar) ; No. 38 P. It. 
1909 (Chimus of Lahore); No. 2 P. R. 1910 {Gujars of 
Ludhiana District; bequest by will) ; No. 25 P. R. 1910 
(Gujars of Gujrat; bequest only \alid if made to a daughter 
whose husband is khaua-damad) ; No. 23 P- R- 1911, Tarkhans 
of Sialkot) ; No. 72 P. R- 1912 (Jots of Jalandhar) ; No. 72 
P- R. 1913 (Khokhars of Shahpur District); No. 101 P. R. 
1913 (A trans of Hoshiarpur) : No. 2 P. R. 1914 (Agricultural 
Brahmans of talisil Gujar Khan) ; No. IIP. R- 1914 (A rains 
of lloshiaipur) ; No. 29 P. R. 1914 (Gil Jats of Dasuya 
t.ahsit) ; No. 97 P. R. 1914 (Khatlars of Attock); No- 1G1 
P. R. 1919 (Jats of Gujrat). 

In the following cases gifts to sisters or .sisters’ sons were 
held invalid : -No. 26 P. R. 1875 ; No. 166 p. R. 1879 

{Sindhu Jats , Amballa) ; No. 18 P. R. 1880 (Paswal Gujars , 

Kharian tahsil) ; No- 152 P. R. 1884 ( Ghorewaha Rajputs , 
Jalandhar); No. 136 P. R- 1888 ( Kahars , Rawalpindi); 
No- 53 P. R. 1889 ( Khatana Gujars , Gujrat) ; No. 128 
P. R. 1890 ( Lidia Jats , Gujrat) ; No. 33 p. R. 1891 
(Khokars , Shahpur ; bequest by will) ; No. 34 P. R. 1891 
(Chima Jats , Gujranwala ; donees were stepsons and sisters* 
sons) ; No. 36 P- R. 1891 (Aivan$ y Shahpur); No. 69 P. R. 
1890 ( Koreshis , Dera Ismail Khan) ; No. 92 P. R- 1891 

(Muhammadan Banth Jats , Gujrat); No- 65 P-It- 1892 

( Gujars , Gurdaspur) ; No. 102 P. It. 1893 (Paswal Gujars , 
Gujrat); No. 107 P. It. 1893 (Ranial Jats , Jhelum—donee 
was sister’s son, and also son-in-law of donor) No. 1 10 
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P. R. 1893 (Sidh Jats, Gujrat) ; No. 39 R R. 1894 (Muham¬ 
madan Bha'li Rajputs, Gurdaspur) ; No. 61 P- R. ^894, 
( Ghoreu'aha Rajput t, Hoshiarpur); No. 110 P. R. 1894 
(Muhammadan Kara Rajputs, Hoshiarpur) ; No. 135 P* R. 
L894 (Chima Jats , Gujranwala) : No. 35 P. R. 1^96 
(Khokars, Gujrat) ; No- 50 P. R. 1902 ( Muhammadan Mair 
Rajputs, Chakwal tahsil) ; No. 34 P. R* 1905 (Kothi Jats , 
Chakwal tahsil); No. 55 P. R. 1903 ( Araius , Jalandhar); 
No. 67 P. R. 1910 ( Dhamrayas of Shahpur District) ; No. 95 
P. R- 1913 (Kathu Jats of Shahpur); No. 5 P- R. 1914 
( Awans of Attock and No. 127 P. R* 1916 (Cujars of tahsil 
Jhelum). 

Remark 3.—A custom permitting gifts by a son less proprietor 
to daughters and their issue does not necessarily authorise 
a gift to a son-in law (No. 137 P. R. 1879 ; No. 65 P. R. 
1880; No. 43 R R. 1883 ; No. 2 F. R. 1910 ; hut see 
No. 46 F, R. 1878). The reasoning upon which No. 137 
P-R. 1879 is based has lost its force since the decision 
of the F. B. in No. 12 P- R. 1892. C f. also No. 19 
P. R, 1897. 

Nor can a custom which authorizes a soilless proprietor to 
make his son-in-law a khana-damad be extended so as to 
enable his widow to do the same (No. 67 P* R. 1898 ; No. 6 
p. R* 1900 ; No- 103 P. R. 1907). Contra , however, I. L- R 
I- Lahore 245. Nor can a proprietor by will appoint as his 
khana-damad a future possible husband of his infant daughter 
(No. 2 P. R. 1910). 

Exception 5.—By special custom a male proprietor may possess 
a power of sale if bond fide exercised, subject only to a right 
of lire emption on the part of his co-sharers or relations, 
although he cannot make a free gift (“ Tribal kau ” pp. 68, 
83) ; No. 159 F. R» 1879 (Atwal Jatt , Jalandhar) : No. 77 
F. R. 1880 ( Sindhu Jats , Ferozepore): No. 119 P. R* 1880 
(Mahtomsof Hoshiarpur); but contra , see No. 117 F-R» 
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189.1 ; No. 16 p. R. 1883 ; No- 50 R R. 1884 (Hindu 
Ghassa ./ats , Jalandhar) ; No. 108 P. R. 1884 ( Sindhu Jals , 
Kasur tahsit) : No- 107 P. 11. 1885 (Salahriya, Rajputs , 
Sialkot) ; ISO- 120 P. 11. 1886 {Sindhu, Jatt , Ferozepore). In 
the cases above referred to it was laid down that the burden 
of proving an alienation which was for valuable consider¬ 
ation was invalid was upon the person impeaching such 
alienation* Put a different rule was laid down in No. 157 
P. lb 1884 (Dharifval Jats, Ferozepore) and in No. 117 P. R. 
1805 ; and in view of the F. B. decisions quoted in support 
of the general rule, it must now be accepted that the pre¬ 
sumption is against the power of a propiietor to alienate 
ancestral land except for necessity, and that the mere fact 
that valuable consideration has passed does not suffice to 
shift the onus- But a sale should not be set aside as such and 
treated merely as a mortgage because the vendee is unable to 
establish necessity for small items (22 Indian Cases, 544). 
And see Explanation 2 to para. 61, jn»(. 

Exception 6. - Gifts for pious or religious purposes to a small 
extent, but not when embracing the bulk of the donor's 
estate, are generally held to be allowable. 

Authorities. — No. 51 P. It 1884 (Dhetcal Jats, Ludhiana); 
No. 151) P- lb 1884 ( Randhawa Jats , Gurdaspur) ; No. 3 
P. lb 1885 {Bahai Rajputs, lloshiarpur) ; No. 23 P. R. 
1885 ( Sindhu Jats , Ferozepore) ; No. 11 P- R. 1890 (Hindu 
Jats , Amritsar) ; No. 26 P. R. 1905 {Rat/ Brahmans, 
Gurdaspur) ; No. 40 P. lb 1907 ( Gilani Sayyads “ Gurdas¬ 
pur) ; C A- No. 839 of 1886 ( Nadri Jats , Jalandhar); 
No- 34 P. R. 1911 ( Brahmans of talisil Una). 

Remark 1.—Prior to Act II of 1920 no general rule could 
be laid down applicable tc all cases alike ; that up to a 
determinate degree of propinquity it was to be presumed 
that the agnatic relations of an alienor had the right to 
impeach an alienation of ancestral land, and that beyond that 
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degree it was to be presumed that they had no such right. 

In every such case, subject to the rule propounded in 
paragraph 67, any agnate, no matter how remotely connected 
with the common ancestor, was, theoretically at least, entitled 
to object to the alienation, and the true issue was not 
whether the objector had a locus standi to bring the suit, 
but whether the alienation impugned was by custom 
valid in the presence of a person related as he was to 
th i common ancestor. Much depended in such eases on the 
fact whether, in the particular village, the community was 
composed of a single tribe having a common kinship, or 
whether it was constituted of various tribes having no 
common origin and being perfectly distinct from one 
another. 

Authorities. —No. 15 P. R. 1888 ; No. 60 P. R. 1881) ; No- 100 
P. K. 1805 ; No. 101 P- P.1805; No- 150 P. R, 1805 ; 
No. 155 P. R. 1801; No. 75 P- It. 1808; No. 22 P. R. 
1001 ; No. 35 P, It. 1006 ; No* 93 P- R. 1006 ; No. 63 P. It, 
1000. 

At the game time custom did in particular cases place a 
restriction upon the degree of distant relationship within 
which the l ight to contest an alienation obtained, and very fre 
(juently it was found that a person more remotely relat- 
ed to the common ancestor than in the seventh degree was not 
competent to restrain the acts of the proprietor. 

Authorities. No. 56 P. K- 1880 ; No. 126 P. R. 1890; No. *2 
P. R. 1901 ; No. 93 P. R. 1906; No- 170 P. R 1887 
(page 248) ; No. 69 F. R. 1887 ; No. 79 p. R. 1891 ; No. 95 
P. R. 1892 ; No. 22 F R. 1904 ; No. 11 P. R. 1908 ; No. 37 
F. R. 1914. 

Collaterals related within the fifth, degree were held 
entitled to restrain an alienation in No. 12 P. R. 1890 (Jats, 
Sialkot) and in No. 42 P. R. 1902 (J fuhfnmnadav Rajputs^ 
AmritsarA See also No- 65 P, R. 1892 ; N.». 88 P. R. 1907 ; 
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not to he so entitled in No. 2 P. IL 1901 (Domra Jats, 
l>era Ismail Khan) ; see also No. 41 P. R. 1900; No. 51 
P. R. 1903 ; No. 62 P. R. 1905 ; No. 72 P. R. 1911. 

Collateials within the sixth degre) were successful in 
No- 34 P. It. 1891 ( Chima Juts , Gujranwala) ; No. 101 
P. R. 1893 {Muhammadan Sanghar Juts, Amritsar 1 ; No. 135 
P. R. 1894 {Chima Jats, Gujranwala) ; No. 67 p. 14. 19(8 
(Gil daft of Ajnala tohsil )• See also No. 119 P- R. 1908 
and No. 221 F W. R. 1913. They were unsuccessful in 
No. 113 P. R. 1883 (Panwar Rajputs , Hoshiarpur) ; No. 56 
P. 11. 1889 ( Puunan Jats, Amritsar) ; No. 11 P. R. 1900 
(Athvxd Jats, Jalandhar) ; No. 86 P. U. 1908 (//. Chuhan 
Rajputs, Amballa District); Nos. 29 and 98 P. R. 1912; 
No. 32 P. It. 1915 (Khel Pathans of tahsil NakoderL 
Collaterals within the seventh deyr pc were successful in No. 15 
P. R. 1888 (Marthas Raiputs, Sialkot) ; No. 31 P. R. 1891 ; 
( Chima Juts, Gujranwala); No. 118 p. R. 1891 (Hindu 
Knudal Rajputs, Hoshiarpur): No. 101 P. It. 1881 
(Peiwar Rajputs, Fero/epore) ; No. 14 p. R. 1895 (// ujars, 
Gujrat). They were unsuccessful in No, 56 p. R. 1889 
(Punnan Jats, Amritsar) ; No. 126 P. R. 1890 (Muhammadan 
Bhati Rajputs, Lahore) ; No. 95 P. It. 1892 ; No. 221 P. 5V. R. 
1913 ; No. 206 P- L. R. 1914 ( Pathans of Jalandhar ; gift 
to niece). 

Collaterals within the eighth degree were successful in 
No. 118 P. R. 1891 ( Hindu Kundal Rajputs, Hoshiarpur) 
and No- 94 p. R. 1907 ( Brahmans, Lahore) ; also in 
No. 63 p. R. 1909 (Gondals of Hoshiarpur). They were 
unsuccessful in No. 22 P. R. 1884 (Kahlurs, Gurdaspur) ; 
No. 88 £ R. 1890 (Unjars, Rawalpindi) ; No. 79 P. R. 1891 
(Ghumman Jats, Sialkot) ; No. 9 P. R. 1892 (Sindhu Jats , 
Amritsar) ; No. 93 P R. 1906 {Ghumman Jats , Sialkot) ; 
No* 23 P. R 1907 (Hindu Bhat Jats , Sialkot) ; C. A 
No. 2054 of 1886 (Dcdu Jats , Sialkot) ; No. 11 P. U* 1908 
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(Rathal Juts, Lahore); C. A- 12-9 of 1910 (Rajput* of 
Hosliiarpur district); No. 37 P. 11. 1914 (Palfi Jat* of 
Ourdaspur district— Onus probandi discussed)- 

Collaterals within the ninth degree, were successful in 
No. 75 P. R- 1898 ( Dhillon Jat% , Lahore) ; also in No- 121 
P. R. 1908, but not in No. 22 P. R- 1884- 

Collaterals within the tenth degree succeeded in No. 35 
P. R. 1900 (tribe not given), and in No* 4 P. R. 1890, 
but were unsuccessful in No. 1 19 P. R. 1883 ((Injurs, Ra¬ 
walpindi) ; No* 69 P. R. 1887 (tribe not given) ; No. 20 
P. R. 1890 (fiajivai Jait, Sialkot) ; No. 1(32 P. L. R. 1901 
C Jalt , Jalandhar); and No. 138 p. R. 1919 (Awoms of 
Jalandhar). 

Collaterals within the eferr nth degree weir unsuccessful 
in No. 94 P. L* R. 1903 (fiujieal Jah , Sialkot; No. 24 
P R. 1912 {Juts of Jalandhar) : N<>. 41 p. R* 1914 (Jat* 
of Gujranwala). 

The rule has, however, been altered by Punjab Act T1 of 
1920 in so far as the power to contest alienations of ancestral 
immoveable propeity made by males is concerned. Such 
alienations can now only be contested by a person descended 
in male lineal descent from the great great grandfather of the 

alienor. 

Remark 2. —A collateral who has renounced his religion is 
not thereby debarred from suing (No. (33 P* R. 1895 ; No. 77 
P. W. R. 1907 ; No. 75 P* R. 1912), but see contra No 82 
P. R. 1890 and No. 79 P. R. 1891. 

Remark 3. —As regards the rights of collaterals who reside in 
a village other than that in which the land in question is 
situate, see No. 110 P. R. 1906, Note and cases there cited, 
and No- 75 P. R. 1902, where nearer non-resident collaterals 
were held entitled to object to an alienation to a more remote 
resident collateral- Cf No- 64 P- R- 1893 and No. 71 P. R. 
1910, See also as to this para. 67, Remark 4, post. 
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60. A tfift to be valid must ordinarily be follow 

ed by possession, and must bo free from undue influ 
once. 

Authorities— No. 22 P- R. 1867; No. 107 F R- I sr>S ; 
No. 61 F U. 1871 ; No- -5 P. R. 1886 : No 106 ibid ; N<». 55 
P. R. 1801 ; No. 34 P. R- 1891 (page 201) ; No. 36 ibid 
(pages 213-215) ; No. 15 P R. 1895 ; No. 112 P. R- 1889 ; 
No. 45 P. R. 1901 ; No. 106 P. R. 1901 ; No. 41 P. R. 
1902. Cf I. L. R. XVIII Bom. 688- 

Explanation. 1. — But if the donee is a minor, or a lunatic, or 
is otherwise incapable of being entrusted with the actual 
management of the property, the donor may retain posses¬ 
sion on behalf of such person (No- 74 P, R- 1867 ; No. 45 
F R. 1881 ; No. 86 F R- 1882; No. 91 F R. 1883 ; 
No. 23 F R. 1896 ; No. 106 p. R- 1901 (p- 376) ; No- 52 
F R. 1908; No. 40 p. R, 1912 (pp. 145, 144)). 

Explanation. 2- —A gift once validly completed is not defeas¬ 
ible at the will of the donor No- 91 P. R. 1894 ; No. 45 F R. 
1901; CJ\ I- L. R. XXTT1 Bom- 131 and I. L. R, 
XXIII Cal. 15 (B C.) 

Remark. 1. —A gift of immoveable property not at any time 
in possession of the donor, but in that of a trespasser, and 
consequently never delivered by the donor to the donee, is 
void (I. L, R. XI All. 1, cited with approval in No, 188 
F R- 1889 ; 61 F R- 1893 ; and 91 B R- 1894). So also 
as regards a gift of immoveable property in the possession 
of a mortgagee (No. 61 P- R- 1871 ; I. L. R- VI Bom. 650 ; 
but contra , see 1* L. R. XXI All. page 170). 

Remark 2-— But with reference to the requirement of pos¬ 
session to validate a gift, the ruling of their Lordships of 
the Privy Council (in a case where the parties were Hindus) 
should be carefully borne in mind: “ A gift where the 

donor supports it, the person who disputes it claiming 
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adversely to both donor and donee, is not invalid for the 
mere reason that the donor has not delivered possession ; 
and where a donee or vendee is under the terms of the gift 
or sale' entitled to possession, there is no reason why such 
gift or sale, though not accompanied by possession, whether 
of moveable or immoveable property (where the gift or sale 
is not of such a nature as would make the giving effect to it 
to be contrary to public policy), should not operate to give 
the donee or vendee a right to obtain possession ” (I- L. R. 
XT Cab page 121 ; TX Bom. at page 326, XVT1I ibid, 330 ; 
L. R. XV Tod- App- 81). See also as to this No. To P. R. 
1906 ; No. 21 P. L. R. 1901 ; No. 40 P- R. 1912 ; T- L. R. 
XXVTT Bom. 31 ; I. L. R. XV Cab (581 ; and I- L. R- 
XXT Alb 165. Tn I- L. R. XXV All. 358 it was held 
that even if delivery of possession was essential under the 
Hindu law to complete a gift of immoveable property, that 
law had been abrogated by section 123 of the Transfer of 
Property Act, 1882, in cases where the instrument of gift 
has to be registered. 

When a gift of immoveable property is evidenced by a 
registered deed, the delivery of the registered deed to the 
donee is sufficient (T. L. R. XVI All. 185)- 

So also it is sufficient if the character of the previous 
possession changes as when tenants attorn to the donee 
(I. L. R. XVI Mad. 43). 

Explanation 3 —Tn deciding whether a deed of gift is void 
on the ground of undue influence, the Court must consider 
(1) whether the transaction was such as a right-minded 
person might be expected to carry out ; (2) whether the 
gift was an improvident act ; (3) whether the donor ought 
to have had separate legal advice ; and (4) whether the 
intention of making the gift originated with the donor or 
with the donee (XII hid . Jurist 291 P. C.. 8. C. L. R. XV 
Ind- App. 81). Cf also as to a will, L R- XT P. D. 81 # 
and as to gifts to persons standing in a fiduciary relation 



[ 60 - 61 ] 


ALIENATION. 


187 


ship, I. L. R. XVIIJ Cal. 545. 6'^ also I. L. LI- XXIII 

Cal. 15 as to inequitable gifts. The question whether a 
gift is inequitable must be decided solely with reference 
to the circumstances at the time when it was made and not 
upon subsequent events (ibid)- 

Remark. —But a collateral cannot raise the question of fraud 
or collusion ; such a plea must be raised by the donor him¬ 
self, or if he is from mental weakness incapable of suing, 
his next friend must sue in his (the donor’s) name (No. 167 
P. R. 1888). 67. also No- 27 P- R- 1879. 

Explanation 4. —A gift to two persons, such as a daughter 
and her husband, if it cannot take effect as to one of them 
operates entirely for the benefit of the other who could take 
(I. L. R. XVI Cal. 677) (P. C.) ; S- C. L. K. XVI Ind. App. 
44 ; TL. R, XXTT Bom. MS: I. L- II. XV Cab 409 (P. O.). 

Explanation 5 —As regards the bearing of the* rule as to 
delivery of possession upon gifts by will sir/) 0 ’ Chatterji, .1 
at page 185 of P. R. 1903 (F. B.). 

61. Every alienation by a male childless pro¬ 
prietor of one of the agricultural classes may be 
presumed until the contrary is proved, 

(a) so far as it affects only moveable and self- 

acquired immoveable property, to be valid ; 

Authorities. —See para. 58 and authorities there cited. 

(b) so far as it affects ancestral immoveable pro¬ 

perty, especially in the central districts of 
the Punjab, to be invalid. 

Authorities. —See para. 59 and authorities there cited. 

Provided that presumption (/>) may be rebutted 
by proving inter alia — 

(l) that the alienation was made for a necessary 
purpose ; or 
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(2) that the original tribal or common village 
bond has been broken by the introduction 
into the proprietary body of the village or 
of the sub-division of the village in which 
the land is situate of persons of different 
independent tribes and religions whose lands 
all intermix, or 

(3) that a series of alienations have previously 
taken place in the village or tribe to which 
the alienor belongs without objection and in 
the presence of collaterals entitled to object; 
or 

Remark. —fn the application of the rule embodied in 
the text, the dictum of the Privy Council in Rani 
Sartaj Kuari v. lion') Dcoraj (L H. 15 Ind. App. 51) 
must be kept in mind : ' The absence oj evidence of an 

alienation.,” said their Lordships, “ without any evidence 
0 / facts which would make it probable that an alienation 
/coaid, have been made , cannot be accepted as proof of a 
cat tom of inalienability •” The mere fact that a 
number of alienations have been allowed to pass 
unchallenged does not necessarily imply that their 
exists an unrestricted power of alienation. 

( 4 ) that the alienee is a person having a recog¬ 
nised customary right of succession to the 
estate ; or 

(a) that no collateral having a customary right to 
object in accordance with the provisions of 
the Waiib-ul-arz or Rivaj-i-am is in 
existence. 

Authorities.— No. 15 p. R. 1888; No. 1042 of 1891 ; No. 95 
P. R. 1892 ; No. :i 1\ R. 1914. But as to (4) and (5) see 
Exceptiont 2 and 5, and the final Remark under para. 59 
ante. 
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Explanation 1.—But the presumption embodied in the 
above canon, so far as it affects ancestral immoveable pro¬ 
perty, cannot be predicted of mm-agrirultural classes, Mich 
as Sayads, E rah mi ns, Khatris and Bedis. In the absence 
of proof to the contrary the presumption is that these classes 
observe the principles of their personal law. This presump¬ 
tion is, however, rebutted if it can be shown that the parties, 
though belonging to a non-agi icultural class, have been 
holding land for many years, and depend mainly on agricul¬ 
ture for their livelihood (No. 97 P. K. 1888 (page 172) ; 
No. 122 P. R. 1893 ; No- 81 P. R. 1895 ; No. 94 P. R. 

1898 ; Nos. 5, 12, 109 P- R. 1909 ; Nos. 34, 99 P. R. 1907 ; 
No. 55 P. R. 1908 ; No- 51 F R. 1903 ; No. 34 F R. 1911 ; 
No. 23 P. R. 1914 ; No. 5 P. R. 1915 : No. 71 P R. 1916). 

As regards such non-agricultural classes, the more recent 
decisions are the following :—(</) Brahmans : No- 21 P R. 
1890 ( Brahmans of Amritsar district) ; No. 119 P. R. 1893 
(Gujrat) ; No. 81 P. R. 1895 (Ferozepore) ; No. 13 P. R. 

1899 (Jhang) ; No- 30 p. R. 1903 (Amritsar city); 
No. 103 P R. 1902 (Lahore) : No. 12 P R. 1904 (Gujrat) ; 
No. 58 P R. 1909 (Am ball a) ; No. 94 p. R. 1907 (Lahore) : 
No- 3 P R. 1908 (Gurdaspur) ; No. 59 P. R. 1908 (Amritsar) ; 
No. 149 P R. 1908 (Amballa district) : No. 59 P R. 1909 
(Rawalpindi) ; No. I P. R. 1910 (Brahmans of Gujar Khan 
tahsil ) ; No. 93 p R* 1910 (Brahmans of Ajnala) ; No. 34 
P- R. 1911 (Brahmans of Una tahsil) ; No. 105 P L. R. 
1911 (Ludhiana) ; No. 78 p. L. R. 1912 (Bralimant of Kangra 
district) ; No- 87 P. R. 1909 (Brahmans of Kangra district) ; 
No. 128 P. L. R. 1912 (Rawalpindi); No. 191 P. L-R. 
1913 (Hoshiarpur) ; No- 210 P. L. R. 1913 (Rohtak) ; No. 2 
P R. 1914 (Brahmans of Rawalpindi) ; No. 23 P. R. 1914 
(Brahmans of Gujar Khan tahsil) ; No. 24 P R, 1914 
(Brahmans of Una tahsil) ; No- 77 P. R. 1914 (Jalandhar); 
No. 2792 of 1915 (Ludhiana) ; No. 7 P R. 1916 (Gurgaon) ; 
No. 65 P. R* 1916 (Hoshiarpur) ; No- 5 P R. 1917 (Phillour 
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tahsil); C. A. 117(1 of 1916 (Ambala city) 1. L. 11. I. 
Lahore 55 I (Tahsil Kharar, Amballa) ; (b) Media : No- 122 
P, R- 1893 (Hoshiarpur) ; No. 21 P- li. 1896 (Ho.shiarpur) ; 
No. 33 P. It. 1907 (Hoshiarpur) ; (c) Khatris : No. 67 P- 11. 
1888 (Peshawar city); No- 84 P. 11. 1898 F. B. ( Sodhis of 
tahsil Zira); No. 94 P. R. 1898 (Rawlpindi) ; No. 100 
P. R. 1901 (Amritsar) ; No- 107 P. R 1901 (Ludhiana) ; 
No. 119 P. R. 1901 (Multan city) ; No. 87 P. 11. 1900 
(Gurdaspur); No. 12 P. R. 1906 ; (Jhelum) ; So. 106 P. R. 
1906 (Gurdaspur) ; No. 102 P. 11, 1907 (Rawalpindi); 

No. 34 P. R. 1909 (Satgharra) ; No. 58 P. R. 1909 
(Jalandhar) ; No. 79 I’. 11. 1909 iSodhi Khatris of Batala 
tahsil 0 ; No. 88 P. 1>. 1910 (Barjaht A hateis of Kaliuta 
tahsil)', No. 28 P. R. 1911 (Sodhi. Khatrit of Tarn Taran 
tahsil ): No. 43 P. 11. 1911 (Sodhi Khatris of Ludhiana 

district); No, 38 P 11. 1912 (Sag ha! Khatris of Ou.jranwala 
district) ; No. 54 P. 11, 1913 (Khatris of Gujar Khan tahsil) ; 
No. 16 P. 11. 1914 (Khatri traders of Jalandhar district); 
No. 74 P. H, 1914 (Saghal Khatris of Jalandhar city) ; 
No. 5 P. H. 1915 (Sobtis of Gujrat) ; No. 60 P. 11. 1915 (Sams 
of Lahore) ; No. 61 P. R. 1916 ( Bhandaris of Amritsar 
district) ; No. 71 P. R. 1916 ( Kapurs of tahsil Halizabad) ; 
No. 105 P. R. 1917 (Khatris of Amritsar city); No. 69 
P. R. 1919 (Khatris of Jhelum) No. 143 P. W. R. 1916 
(Sodhis of Ludhiana); (d) Aroras : No. 148 P- R. 1890 (Dera 
Ismail Khan) ; No. 62 P. R, 1902 (Lahore) ; No. 34 P. R. 
190 1 (Multan) ; No. 99 P* R. 1907 (Amritsar city) ; 
No. 115 P. R. 1907 (Jhelum) ;No. i P. R. 1913 (Sialkot) ; 
No. 168 P. W. R. 1915 (Multan); No. 33 P. R. 1915 
(Multan city); No. 86 p. R. 1915 (Dora Ghazi Khan); 
No. 92 P. R. 1915; C. A. 1724 of 1916 (Taunsa Dera Ghazi 
Khar.) ; (e) Lohart : No. 51 P. R. 1901 (Jalandhar); No. 39 
P. R. 1906 (Gujrat) ; No- 101 P. R. 1906 (Sialkot) ; No. 49 
P. R. 1909 (Amritsar) ; ( /) Bhabrat : No. 15 p. R. 1902 
( Rawalpindi'- (g) '/’die ; No- 30 P R. 1896 (Tahoie) ; 
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<J. A. 809 of 1910; No. 103 P. R. 1900 (Slmhptir) ; 
No. 158 P. L. K. 1912 (Amritsar) ; No- 6 P. R. 1917 (tahsil 
Chakwal) ; (h) Kashmiri Pandits : No. 31 P. II. 1907 ; 
(o) /Jf’locJns: No- 66 P- It. 1902 (Mu/atfkrgarh) ; No. 11 
P. R. 1907 (Dera Ghazi Khan) ; Nos. 92 and 130 P. It. 
1908 (Dora Ghazi Khan) ; (j ) Ratiuds ; No. 9 P- R. 1902 ; 
(Kangra) ; (k) KaJals ; No. 97 P. R. 1901 (Amballa) ; C. A. 
371 of 1902 (Ainballa) : No. 87 P. It- 1907 (Ludhiana) ; 
No- 81 P. R. 1912 (Amballa) ; No 89 P- It. 1916 (Jalan¬ 
dhar) ; ( l) Ratrarias : No. 36 P- R- 1908 (Ferozepore) ; (m) 
Sheikhs: No. 71 P- It. 1902 (Delhi); No. 1 P. R. 1907 
(Jalandhar); No 113 P. R. 1912 (Delhi); No. 126 P- R. 
1912 P- (J. (Jalandhar) ; No. 67 P. R. 1915 (Kakezais of 
Hoshiai pur) ;(//.) Kor^shis ; No. 175 P. R. 1883 (Wazirabad) ; 
No. 92 F It 1901 (Gu,jramvala town) : No 101 P. R. 1902 
(Shahpur) ; No. 1 10 P. L. It. 1902 (Gurdaspur) ; No. 5 P. R. 
1906 (Jhelimi); No. 63 P. R 1911 (Sialkot city) ; No. 79 
P. R. 1912 (Gurgaoti district) ; No- 53 P It 1915 (Goliana, 
Rohtak) ; No. 19 P. R. 1916 (Phillour); No. 107 P. R, 1917 
(Pakpattan to\vn):(o) Sayyads : No. 4 P- It- 1888 (Multan) : 
No. 89 P. R. 1888 (Multan) ; No. 25 P. It. 1890 (Ambaha) ; 
No. 102 P. 11 1901 (Multan); No. 54 P. It. 1903 

(Ainballa) ; No- 62 P. R. 1901 (Rannu); No. 16 P. R. 1906 
(Khanpur, Hoshiarpur) ; No- 10 P. It. 1907 (Gurdaspur) ; 
No* 18 P. R. 1906 (Karnal district); No- 132 P. It. 

1 908 (Jhehun district) : No 96 P. It- 1909 (Batala tahsil) ; 
No. 58 P. R. 1910 (Gurgaon district); No. 14 F. R, 
1911 *8ialkot city) ; No. 92 P, R. 1911 (Zira tahsil ); 
No. 98 P. R. 1913 (Ambala city); No. 34 P. R. 1915 
(Jalandhar) ; (p) (Zuryars : No. 61 P. U. 1903 (Dagshai) ; 
No- 51 P. R. 1903 (Auiballa) ; (q) Julahas : No. 69 P, R. 
1908 ; (>) Moghals : No. 71 P. R. 1008 ; (s) Khojas : No. 140 
P. It. 1908 (Shamsis of Lahore) ; No. 99 P. R. 1916 (Chiniot); 
<0 Tarkhans : No. 30 P. It. 1910 (Amritsar city) ; No* 23 
P. R. 1911 (Sialkot city) ; No. 84 P. It. 1916 (Multan 
city); No* 56 P. R. 1917 (Attock) ; 0/.) Khokhars : No. 90 
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P. R. 1910 (Oujrat) : (v) Madarit : No- 7 P. R. 1911 
(Ludhiana); (?r) Paraclws : No- 15 P. R. 1909 (Bliera) ; No* 
125 P. R. 1916 (Makhad) ; (.#•) Muhammadan Kashmiris: 
No. 54 P. R. 1906 (Lahore) : No- 8 P. R, 1 907 (Jalandhar) 
No. 17 P. R- 1909 (Oujrat) ; No. 17 P. R. 1913 (Jhelum) ; 
(?/) Pnthnns ; C- A- 5155 of 1915 (Ludhiana city). 

Explanation 2. —Thu Courts arc both competent and bound 
to go into the truth of a transaction when the true heirs 
impeach an ostensible sale (No. 151 P. R. 1881)* But it 
is not necessary for the actual transfer of ownership that 
the purchase-money should be paid (No. 152 P. R. 1879 ; 
No. 192 P. R. 1882: No. 91 P. R. 1902 ; cf. V. A. L. J. 
96). Nor should a sale be converted into a mortgage merel y 
because the vendor fails to prove that there was legal neces¬ 
sity fora trifling part of the consideration (No. 130 P. R. 
1906 : No. 8 P. R. 1908 ; No. 55 P. R.1908 ; No- 64 P. AV. R. 
1910 ; No. 83 P. R. 1911 : 22 Ltd. Cas. 544 : 192 P. L. R 
1914; No. 117 P. L. R. 1915; No. 81 P. R. 1917 ; 0. A. 
844 of 1920). 

A mortgage is not complete until the whole of the considera¬ 
tion is paid as agreed upon (No. 153 P. R. 1 882 ; No* 100 
P. R. 1889; No. 103 P. R. 1906; No. 59 P. R. 1907, 

F. B.). But this rule does not apply to eases where the 

consideration is not to a future payment, but to an 
alleged full payment in the past (No. 31 P. R. 1911), nor 
to cases where the mortgagee cannot as of right redeem the 
prior mortgage (No. 143 P. L. R. 1911). 

62 . Every person having an interest in property, 
whether absolute or as a life tenant (e.g., a widow, 
a daughter, or a mother), can sell or mortgage such 
property for a necessary purpose. 

Authority.— No. 07 F. It. 1884 ; No. 50 P. 1{. 1872 : No. It 

P. Tl. 1883; No- II!) P. It. 1886; No. J1 P. 1907 

(page 57) ; c/. 8 M- I. A. 529- 
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All females inheriting land presumably hold on a tenure 
similar to that of the widow (No. 90 P. R. 1903 (page 396) ; 
No. 1 <s P. R. 1906). A widow is not competent to alienate 
the properly even if it is the acquited property of her 
husband (No. 52 P. R. 1912), except for necessity, even if 
there are no reversionary heirs in existence at the date of 
the alienation (No- 11 P. R. 1907). Rut see No. 3 P. R. 
1911 and No- 90 P- R. 1913. The rule i> ditlerent in the 
ease of a male proprietor. 

Explanation. —A creditor advancing money to a childless pro¬ 
prietor with a limited power of alienation would he justified 
in advancing a reasonable sum if, after due enquiry, he had 
a bond fid belief that it was required for and intended to be 
spent on a necessary purpose ; but he cannot be held respon¬ 
sible for the expenditure of the money after it has passed 
out of his own hands (No- lot F. U. 1887: No- 63 P. R. 
1900: No. 2 P R. 1909 ; No. 67 P. \V. R. 1910 : No. 63 

P. R- 1910 : No. 76 P. R. 1917 ; L1V Tnd. Cases SRJ : and 

I. L- R F Lahore 172)- See also Explanation l to para. 65, 
post ; efi 6 M. F. A. 393 : F. F^ It XIV All. 120 ; r L. R. 

XXIV All. 318 ; and XXI Cal. 190 as t<> burden of proof- 

Remark. —But ill the case of a debt contracted by a widow 
entitled only to a life interest, although it may he fora 
necessary purpose, unless she has executed an instrument 
charging the ancestral property beyond her lifetime, such 
property will not he liable for the debt (No. 22 P. R. 1890 : 
!• L. It. TV Mad. 375 ; and XFX All. 300 dissenting from 
VI Cal- 36). The Calcutta ruling has, however, been 
approved by the F- 13. of the Bombay High Court (I. L. R. 
XXVI Bom. 206). C/ also 1. L-R. X Cal. 823. The 

same rule is applicable to debts contracted by a male proprie* 
tor (No. 1 P. R. 1913 F. 13. : No- 19 P. R. 1914 : No. 17 
P- R. 1919 F. R. ; No. 119 P. R, 1919). The rule in 
No. I P. R. 1913 F. B. is not, however, applicable, where the 
property is in the widow's possession (No* 39 P. R. 1915). 
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As to how far a decree obtained against a widow in pos¬ 
session is binding on the reversioners, see No. 29 P. R. 1898 ; 
I. L. 11. XXVIII Ml. 241. 

*63. The following - are instances of a necessary 
purpose within the meaning of the last preceding 
section :— 

(it) To pay the revenue or other Government 
demands. 

Authorities- — No- ll(i P. K 187(1; No. 7G P. R- 1889 
Compare 1 L 11. IV Alt 542- 

(b) To discharge ancestral debts, or debts incur¬ 
red for family expenses, or just “ antecedent ’ 
personal debts not incurred for an immoral 
purpose or to pay an immoral debt, or to 
carry on family trade. 

Authorities.— No. 77 P. It. I87G: No. 90 P. R. 1892 (w 
note by Sir M. Plowden at p. .'ill and .judgment of Mr. 
Justice Stogdon, p. .'112) ; No. 117 P- R. 1893; No. 24 
P. H. 1894: No. 70 P. R. 1891; No. 11 P. R. 1899; 
No. I I, l bid ; No. 40, ibid: No- Go P. II. 1900; No. 115 
P- R. 1907; No. 2G P- R. 19 13 P. C. ; and ch I. L. R. 
XVIII Rom. G3I 

Explanation 1 

(a) A “just” debt of a male proprietor is une which 
is (l) really due; (2) has been contracted for a purpose 
other than one that is immoral or forbidden by law, or 
opposed to public policy ; and (3) can be recovered from 
his person or property generally. It need not be one 
incurred for necessity such as would be binding on the heirs 
in any case, but, on the other hand, must not be contracted 
from sheer recklessness or wanton waste (No. 11 P. R. 

* What is valid necessity is a question of custom, some tribes construing 
the term more widely than others (No, \) P, U. 1892). 
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1X99). But cf No. 14 P. R. 1899 ; No. 4G tbid ; and No. 65 
p. R. 1900 F. B., where the question is elaborately dis¬ 
cussed by Chatterji, J., with special reference to the 
turn* of proof of necessity in cases (l) where the prior 

alienee whose debt is paid off is a third party, and (2) 

when 1 he is the creditor whose debt has been discharged by 
the alienation. As to this, see also No. 90 p. R. 189*2 ; 

No. 24 P. R. 1891 ; and No. 65 F. R. 1910; No. 21 P. 

L. R. 1912. As to the* duty of the alienee to enquire when 
1 be alienor is a well-known spendthrift set* No. 76 
p. R. 1 *,417. The F. R. decision has been approx ed by 
the P- (No. 26 p. R. 1914). But ancestral property, 
unless expressly charged by the debtor, is not liable for 
the discharge of such debts after the debtor’s death (No. 4 
P R. 1913 F. E.). See also para. 62 Remark, 

In tilt* case of a male proprietor, in the management 
of agricultural affairs a very strict economy and a very 
excellent management must not be insisted upon. Ordinary 
bond fid c management is all that can be demanded (No, 70 
P. R. 1894 ; No. 20 P- W. R. 1911 ; No. 40 P. W- R. 1911, 
and No 25 B R. 191 W 

(b) “Antecedent debt ” means “antecedent to the trans¬ 
action sought to be impeached” (No. 72 F. R. 1898) 
i'j. I. L R. xxrx Mad. 200. 

(r) “ Family expenses ” means “ incurred for the current 
outgoings of the family or its trade necessities ” (I. Lj R. 
XXI Bom. 808). 

(d) “ Family trade ” does not include the starting of a 
new trade by a Jat agriculturist, and a sale by him for 
such purpose is not a necessity (No. 19 F. R. 1915). 

(e) Law expenses to defend the head of a family charged 
with a criminal offense are necessities (I. L. R. XXXIV 
All. 4; No. 22 P. R. 1918), 
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Explanation 2. —The discharge of a debt incurred by a former 
female heir, unless incurred for a necessary purpose within 
the meaning of this section, will net itself be regarded 
as necessary (No. 1 P. R. 1890), 

Remark 1.- —A widow is justified in discharging the just debts 
of her deceased husband, but a majority of a Full Rench 
of the Chief Court has held that a Hindu or Muhammadan 
widow in possession of the usual widow’s estate*, where the 
strict Hindu law docs not apply, is not justified in paying 
barred debts (No. 10S P. It 18K5 ; No. 112 P. L. R. 
1915); but see C- A- 2723 of 1883 and sec also G Rom. 
H. C. R. (A- C. 3.) 7*20. Rut compare I- L. R. XI Rom. 
320 and 325; XVITI ibid 534; XXI Cal. 190, and 
XIII Mad. 189, which decide the contrary so far as the 
Hindu law is concerned, and lay down that all that is 
required of the widow is that she should “act fairly to 
her expectant heirs.” 

Remark 2. —According to Hindu law in a suit against a 
purchaser of ancestral property at a sale in execution 
of a decree against the plaintiff’s father, the burden of 
proving that the debt was contracted for immoral pur¬ 
poses is on the plaintiff, and it is ordinarily not neces¬ 
sary for the defendant to go further and prove that 
he made due enquiry, or that the money was borrowed 
for necessary purposes (T. L. R. XV Cal. 717 ; »S. C. L. R. 

XV Ind. App. 93; and Nos. 93 and 182 P. R. 1888; 
No. 24 P. R. 1894; No. 72 p. R. 1898). Of. also 
No. 90 P. R. 1892; XVII Cal. 584; XX ibid 328; 
T. L. R. XXV Ah. 214 ; No. 33 P. R. 1892 ; I. L. R. 

XVI Mad. 99 : and I. L R. XXII Mad. 49 (F. R.) 

Remark 3. —Though the liquidation of a mortgage may be the 
payment of a just antecedent debt, the conversion of a 
mortgage by way of a conditional sale into a sale is not a 
necessity when no foreclosure proceedings have been com¬ 
menced (No- 25 P. R. 1917), 
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(»;) To defray the reasonable marriage expenses 
of daughters or sons, or of a son’s daughter. 

Authorities.— No. IK! P. R. 1X7(3 ; No. G7 P. It. 1S84 ; 
I.I.. R. VI Cal. :?6 ; XVIT1 All. 474 ; I. L. R. XXXI 
Cal. 4.33 ; T. L. It. XXII Mad. 113 ; I L. It. XXIII 
Mad- 512 But sec* also 1. L- R. XXVI Mad. 505 ; 
1. L. It. XXVII Mud. 200. 

Remark 1 .— But not of a daughter's son's marriage whose 
own father is alive (Xu. 2196 of l<S8fi). 

Remark 2.— As to what would be a reasonable expenditure 
by a widow, the general rule may be said to be that what 
would be reasonable for such a purpose if the husband were 
living would be reasonable on the tart of the widow after 
his death if the circumstances of the estate remain the 
same 1No. 67 P. R. 1881). 

(d) To defray the cost of religious rites and cere¬ 
monies in the nature of spiritual necessities, 
or prescribed by the deceased male owner. 

Authorities. -No- 3S4 of 1X71 ; No. 40 P. R. 1007. 

Provided, in the case of a Hindu widow, such rites and 
ceremonies are for the spiritual benefit of the husband 
and not of the widow herself (I. L. R. IV All. 482; 
XXII Cal. 506; XL Mad. 288 ; No. 58 P. R. 189G ; 
No. 27 P. R. 1916 ; No. 146 P. B. 1919) Thus, although 
pilgrimages and sacrifices by a Hindu widow may be indirectly 
bcnefici il to tho decease 1 husband, they are not ceremonies 
indispensable for his spiritual benefit, and a sale by a Hindu 
widow to rais 3 money for pious acts not in the nature of 
spiritual necessities, unless such sale is teasonable in the circum¬ 
stances of the family and the property sold is but a small 
portion of the property inherited from her husband, is invalid. 
See 1 W. R. 252; but cf 20 W. R. 187. So in No. 55 
P. R. 1895 it was held that no special custom authorizing the 
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making of gifts by widows of the Agarwal Banya caste had 
been proved. And where a Po-Brahman received a salary 
for the performance of his duties, a gift to him by the 
widow of the person whose excquial rites he had been 
appointed to perform, to reward him for having performed 
any of those exequial rites was held not to be a gift binding 
on the reversioners (T. L U- XX Mad. 269). But if the 
bus! and has directed a pilgrimage, a loan given for this 
purple may be upheld (2 Cal. L. Rep. 474). 

( e) To discharge outstanding decrees. 

[Explanation. —Decrees obtained on “ razinamas ” are not 
prima facie proof that they were obtained for money 
advanced for family purposes (8 Moo. Tnd. App. 180). 

This must be read subject to the proviso that the decrees 
were for necessary or unobjectionable debts (Nq. 93 P. R. 
1888 ; No. 65 P. R. 1900 F. B- ; No. 21 P. L. R. 1912). 

(/) To purchase agricultural implements, cattle 
or other gear ; to carry out necessary repairs 
to the property ; to secure effectual cultiva¬ 
tion of* the land. 

Authorities.— Ghose’s Hindu Law, pp. 254, 255; I- L. R. 
X Cal. 823 : 5 N. W. P. 197. 

(y) Personal necessities (zarural zati), arising 
from poverty, sickness, incapacity for work, 
&c., to meet State demands, or pressing 
private wants which cannot be met from 
other available sources, and which the pro¬ 
prietor may be compelled to satisfy by law 
or by custom. 

Authority— No. 185 P. R. 1888. 

Remark 1 —A gift by a widow of her husband’s estate to a 
daughter on condition that the donee should maintain her, 
the husband s estate not being sufficient for the purpose, is 
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valid as being for personal necessity (No- 116 P. R. 1893 
(Brahmans of Gujrat) and No- 14 P. R- 1892 (Gujars, 
ivharian lahtil) )■ 

Remark 2 _But wants arc not to be anticipated, and thus a 

charge for future maintenance is not allowable (No, 11 
P. R. 1885 ; No. 128 P. W. R. 1911 ; No- 156 P- R- 1919). 
See post, para. 65, Explanation, 1. 

(h) To defray legal expenses incurred by a widow 
in defending her life estate. 

Authorities. —I- L. R- IV All. at page 5t2 ; XII Cal* 
52 ; 6 C. W* N. 648 ; 8 C. W. N- 408 ; Nos- 22 and 44 P R. 
1890; No- 73 P- L. R. 1909 ; but see No. 128 P. W. II. 
1911. 

Remark. —But the estate will not be liable in the hands of a 
reversioner unloss charged with payment of the debt by the 
widow (No. 22 P- R. 1S90; I. L- R- XIX All. 300; IV 
Mad- 375). Centra I. L. R. VI Cal. 36 ; I. L. R. X Cal. 
823 ; I. L- R. XXVI Bom. 206 (F. B.). 

( i) To carry on litigation for the purpose of pro 

tccting the husband’s estate from invasion, 
but not to obtain a mere possible benefit. 

Authorities.— No. 65 P. R. 1907 ; I L. R. IV All- 532 at 
page 542 ; 6 Bom. L. R. 628. 


64 . Except as provided in paragraph 39 or para¬ 
graph 62, no female in possession of immoveable 
property acquired from her husband, father, grand¬ 
father, son or grandson otherwise than as a free 
and absolute gift can ^permanently alienate such 
property. 

Authorities. —See inter alia the following : No. 87 P. R. 

1868 ( Muhammmadant , Multan) ; No. 5 P. R. 1868 (Hfuhatn- 
^ madam) ; No* 82 P- R. 1876 ( Hindus ) ; No- 2 P. R. 1877 

*Note —vAn exchange is included in this expression ( ino. 2 P. R. 1911), 
o too the creation of Makarrirdari rights in land (No. 85 P. R. 1910). 
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(Muhcmimaoau Ghumman Jafs , Ferozepore) ; No. 71 P. R • 
1877 (III n" us) ; No. 34 F- R. 1881 (Muhammadan Waftas , 
8irsa);No. 47 P. 11. 1882: No. 2 P. R. 1883 (Sheikh 

Ansar it, Jalandhar); No- 73 P. lv 1883 (A roras, Mont 
gornery > ; No. 14 P. R. 1883 ; No. 37 P. R. 1884 ; No. 18 
P. R 1887 ; No. ID P. li. 1887 ; No. 18 P. R. 1889 (Gardeti 
Sayyad s, Multan) , No. 31 P. R. 1889 {Sayah , JLang) ; 
No. 79 P. R. 1889 (ifuhammadaa Rajputs, Karnal) ; No. 
98 P. R. 1891 (Muhammadan Mam Rajputs, Hoshiarpur) ; 
No. 119 P. R. 1891 (Muhammadan butchers, Amballa); 
No. 14 P. R. 1892 (Gujars , Gu.jrat); No. 74 P. R. 1892 
(Sayyads and Pat hams, Jalandhar); No. 28 P. R. 1893 
(Arams, Lahore); No. 129 P. R. 1893 (Muhammadan Jafs, 
Gujrat) ; No. 32 P, R. 1895 F R- (Brahmoms, Gurdaspur) ; 
No. 33 P. R, 1895 (Jats, Sialkot* ; No- 58 P- R. 1899 ; No. 
74 P. R. 1899 (Sarsut Brahmans, Amritsar); No. 6 P. R 
1900 iArcuns, Ludhiana) ; No* 90 P- R. 1903 ; No. 36 P. R. 
1905 (Majawars, Multan); No. \i V. 11.1903 (Sayyads , 
Karnal); No. 103 p. R. 1907 (Aral ns, Amballa); No. 71 
P. R. 1910 (Sayyar/s of Rawalpindi District) ; No. 52 P. F. 
1912 (Rajputs <*f Rupar tahsU ; the property had been 
acquired by widow’s husband) ; No 11 P- R. 1911 {Sayyads 
of Sialkot) ; sc-c also per Lai Chand, J., in No. M P. R. 
190V (page 57) , No. 121 P, R 1908 LLrarw of Pind Dadan 
Khan), and No. 90 P. R. 1915 ( Sials of JLang). But if 
there are no reversioners in existence, the widow’s estate 
becomes absolute (No. 3 P. R 1914, bur nf No. 11 P. R. 
1307). 

Explanation 1 —An “ absolute gift M is one which either ex¬ 
pressly confers a power cf alienation on the donee (I- L. R. 
V Cal. 684), or which imports an intention to confer an 
absolute estate (I. L- R. XIX Alb 133 ; XX Mad. 293.) 
See also para. 58, Remark ante- 

Remark- — A devise to a Hindu female must, in the absence 
pf an intention to the contrary, be deemed to be a devise of 



[64] 


ALIENATION. 


151 


a life estate (I- L. B- XIX All- 16) A Court will always 
lean against a construction giving unqualified control to a 
widow (I. L. R- XXI Bom. 376). But see the Remark 
under para. 58 ante, Mayne’s Hindu. Lan\ 6th Edition, 
sections 396, 397, and No- 61 P- R. 1911. Moveable pro¬ 
perty inherited by a widow from her husband does not become 
her stridhan (L- R- 30 I. A- 206), and she is not competent 
to make a gift of it (9 Bom. L. R- 1305). 

Explanation 2.—Property which a widow purchases out of 
the savings from her husband's estate shall bo deemed to be 
a portion of that estate within the meaning of this section 
(No- 121 P- R. 1893; VI Cab Rep. 66). C/- Maynes 

Hindu Law, sections 628 — 631, 6th Edition. Contra under 
Customary Law No. 91 P- R. 1876 ; No. 12 P. R. 1901. But 
land taken in mortgage from moneys saved from profits of 
ancestral land has been lit Id not to be ancestral land in the 
hands of the widow (No. 29 P- R- 1911). See also post , 
para. 273- 

Exceptions —No. 1040 of 1873 permitted a Varaitch widow 
of Gujrat to give her property to any one of her daughter’s 
children or her husband’s relatives who would minister to 
her wants ; No. 906 of 1866 ; No. 3 P. R 1867 ; No. 393 of 
1871, in which case the only restriction was against a transfer 
to the widow’s own paternal or maternal relative; No 1435 
of 1870; No. 268 of 1873 (Muhammadan Rajputs, Hoshiar* 
pur); No. 1371 of 1873 (Muhammadan Rajputs, Jalan¬ 
dhar); and No. 1082 of 1871 (Gujars of Rawalpindi, in 
which the transfer was to a relative of the husband) ; No. 
1306 of 1872 ; No. 884 of 1869 ; No. 25 P. R. 1890 among 
Bokhari Sayyads Shiahs of Sadhowra, in which widows were 
held to have a limited power of gift not challengeable 
by remote collaterals related in tho seventh generation ; 
No. 85 P. R. 1887, in which widows of Pathansof Panipat 
were found to take absolutely ; No- 88 P. R. 1890, in which 
it was found that among Gujars of Rawalpindi collaterals in 
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the eighth degree were incompetent to contest a gift by a 
widow to her daughter; No. l‘J6 P* It. IF DO, in which 
collaterals in the seventh degree were found to be incom¬ 
petent (among film id Rajputs, Lahore) to contest a similar 
gift ; No- 157 P. lb 1800,.in which widows of Pathans of 
Daud/.ai were found to have power to alienate their husbands’ 
property in favour of their daughters’ sons in presence of 
collaterals ; and No. 10 P- R. 1892 among Kakezais , in which 
a widow was found to have a similar power. In No, 5 p. R. 
1895 amongst Manuzai Pathans of Ajnala tahsil, Amritsar, 
a w idow was found entitled by special custom, in the absence 
of male collaterals within the Jourth degree of relationship, 
to make a gift of estate inherited from her husband- See also 
No. 96 P. R. 1913 (Mangat Rajputs of Ludhiana) ;No. 77 P. R. 
1914 (Brahmins of Jalandhar) and No. 90 P» R. 1915 (tiials 
of Jhang). 

For other exceptional instances where a female was found 
to take more than a limited interest in property which had 
been gifted to her or to which she had succeeded, see No. 61 
P. lb 1902 (Lodhi Pathans , Jalandhar); No. 62 P- lb 
1905 (Jlilhu Jats , Muzaflargath) ; No. 93 P- lb 1905 (Annas, 
Rawalpindi) ; No* 91 P. lb 1906 ( Chachars , JShahpur). 

65. A person dealing' with a female proprietor— 

(n) is presumed to know that her estate is 
merely a limited one ; and 

(0) is bound to enquiro into the necessity for the 
alienation, and to satisfy himself as a reason¬ 
able man that it is of such a character as 
would justify the act, but ho is not required 
to see to the application of the money. 

Authorities.— No. 11G P. It. 1876 ; No- 74 P. It. 1877 ; No, 67 
P. It. 1881 ; No, 119 p. It. 1886; Nos. 89 and 152 P. llj 
1889; No. 119 P. It. 1891 ; No. 137 P- It. 1892; No. 58 
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P. R. 1896. See also para. (12 ej'plnuotioH % and the authorities 
quoted under para. 6 l ante . 

Exceptions— See cases (juoted under Exceptions to paia. 6 b 

Remark. — The on vs of proof lies on the person who asserts that 
he has acquired a valid title under such an alienation 
(Mo- 117 P. R- 1880 ; Nos. 08 and 119 P. R. 1891 ; No. 14 
P. R. 1892). 

Explanation 1 —There is no lule that a widow must live upon 
her income ; blit if the income is insutlieient for her proper 
maintenance, and ft r the purposes for wliieh she may, if 
necessary, charge her husband’s estate, she has the power to 
raise the neeessaty funds as a charge upon the estate, which 
n\ i 11 bind the heirs, or e\en to sell so much of it as may he 
necessary. To ascertain whether it was necessary to alienate 
or to charge the propeity in her possession, the income must 
be enquired into and compared with the legitimate expendi¬ 
ture. If the result is that the widow could not at the time 
the alienation took place have provided for all legitimate 
expenditure out of her income, the charge or alienation would 
be valid for such sum as it was actually necessary to raise 
upon the property (No. 14 P- R. 1883, followed in Nc. 1 P. R. 
1890 ; No. 99 P. R. 1889 ; Nc, 152 P- R. 1889 ; and No. 137 
P- R. 1892). Rut the widow is not to anticipate wants by 
raising money or contracting for such liabilities before they 
arise (No- 67 P- R. 1881 ; No. 11 P. R. 1885). 

Explanation 2. —The fact that the money lent was applied to 
a necessary purpose is not sufficient to justify the loan. There 
must ho proof that there was a iral necessity for the loan 
i; self ; in other words, that there was not sufficient income 
available to meet legitimate expenses without charging the 
estate (I. L. R. XIV All. 120 ; No. 95 P. R 1879 ; No. 137 
I-. R. 1892 ; No. 128 P. W- U. 1911 ; No. 112 L-R. 1915). 
See remaiks of P. C. in T. Tj. R- XYTij Val. 311 ; I. L. R. 
XXI All. 71 ; 1. L. R. XXIII Cal., pages 772 el $cg. ; and 
L. lb XXVI 1 nd. App. 97. 
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Remark. —A purchaser cannot, on the one hand, be expected 
to go back step by step to trace out a debt which the widow 
alleged she had to pay, and to carry out a long investigation 
But, on the other hand, a mere assertion by a widow that 
she is going to pay sums would not justify a loan (No. 39 
P. R. 1889, page 138, and 8 W. K. 77 ; but see 152 P. R. 
1889, and cf- 6 M. Ind. App., page 420). 

66 . Property which a female acquires from her 
own relatives, other than those mentioned in 
section 64, or as an absolute gift, she can generally 
dispose of as she likes. 

Authorities— No* 56 F 1M870 ; C- A< 1399 of 1916- See also 
Chap. XV post-- 

67. The proper person to object to an alienation 
is the nearest reversionary heir. But when he 
happens to be a minor, or it is shown that he is in 
collusion with the alienor, or that he has refused 
without sufficient cause to institute proceedings, or 
has precluded himself by his own act or conduct 
from suing, or has concurred in the alienation or the 
act alleged to he wrongful, the next reversioner is 
entitled to maintain the action. 

Authorities.—No- 24 P. R. 1877 ; No. 36 P. R. 1876 ; No. 66 
P. R. 1878 ; No 7 P. R. 1893 ; No. 81 P. R 1896 ; No. 84 
P. R- 1898 ; No. 22 P. R. 1900 ; No- 67 P. R. 1900 ; 
No. 119 P. R. 1901 ; No- 56 P- R. 1908 ; C. A- No- 379 of 
1908; No- 104 P. R. 1915 ; No- 60 P- R. 1916. See also H. G\, 
N.-W. P., Full Bench Rulings ('page 56) ; I. L. R. II All- 
41 ; I. L. R. IV All. 16 ; I. L. R- VI Cal. 764 (S- C.) ; I. 
L. R. IX All- 441 j I L. R. XV All- 132 ; I- L. R. XI Mad- 
113 ; I. L- R. XIII Mad., page 57 ; I. L. R. XIX Bom. 614 ; 
I. L. R. XXVI Mad., page 316. 

Remark 1.—A nearer reversioner may waive his right of rever¬ 
sion in favour of a moro remote reversioner, and this 
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enables the latter to sue (No. 39 P. R. 1876 ; No* 66 p. R. 
1898; No. 78 F R. 1914). Rut qutere whether such 
principle is not contrary to F. L\ ruling in No. 66 P. R. 
1897 ; cf. also No. *22 P R. 1900 ; and in any case a rever¬ 
sioner cannot transfer his reversionary rights to a stranger 
so as to entitle the latter to restrain an alienation by the 
person in possession (No. 67 P. R. 1909, overruling No. 11 
P. R. 19072- See also Remark 10 below. 

Remark 2.—An alienation by a male proprietor, if made at a 
time when there is no one in existence competent to object 
to it, or if made openly and in good faith, and reasonably 
and in good faith accepted as valid by the person or persons 
then competent to contest it, has finality and cannot be im¬ 
peached by persons who may later on come into a position 
which, had they held it, would have given them the right to 
contest it at the time (No. 84 P. K. 1900 ; No. 55 P. R. 1903 
F. B. ; No. 7 P R* 1905 ; No 7 P* R. 1893 ; No. 15 P- R. 
1903 ; No* 68 P. R. 1303, page 294 ; No. 59 P. R, 1904 ; 
No. 97 P. R. 1906 ; No. 35 P. R 1907 ; No- 78 P* R. 1908 ; 
No* 58 P. R. 1908 ; No. 68 P. R. 191*2) ; cf No. *26 P. R. 
1911 F. B-, when it was held that a reversioner derives his 
right to possession, but not his right to sue, from or through 
the last male holder. The consent must, however, be bond 
fide and not given with ulterior objects (No. 4 P. R* 1916). 

Upon the same principle a decree dismissing a suit by the 
next reversioner is y unless mala fides tan be established, 
binding upon all other reversioners ; and a decree obtained 
by such reversioner will ensuro for the benefit of whoever 
happens to be the reversionary heir when the inheritance 
opens out (No 59 P. R. 1904 ; No. 68 P- R. 1905 ; No. 24 
P. R. 1906; No* 37 P R. 1907 (page 164)). But cf. No. 
26 P R. 1911 F* B* and No 58 P* R. 1905, and see also No. 2 
P* R. 1882 F. B And a reversioner may give assent to 
the alienation even after he has obtained a decree (No. 78 
P. R* 1908). 
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The rule is otherwise under Hindu Law (I. L. R. X Cal- 
324 P. C.) ; L. R. XV Tnd. App. 156 ; T. L. R. XXII All. 
33 F. B. and 382 ; 1. L. R. XXVII Mad. 588 ; 1. L. R, 
XXVTTI Mad. 588 ; I. L. R. XXXIT Cal. 62 ; except in 
suits relating to adoptions (I. I - H- XXIX Mad- 390 ; 4 
Bom. L. R- 893). 

Remark 3.—A reversioner whose conduct shows that ho has 
acquiesced in the alienation cannot be allowed to impeach it 
subsequently (No. 81 P. R. 1898; No. 42 P. R. 1902; 
No. 102 P. R- 1902 ; No- 1 P. R. 1907). 

Remark 4—Non-residence in the village does not disentitle a 
reversioner to maintain such a suit (No. HOP. R- 1906 
F. B. ; No. 75 P. R. 1902 (and cases there cited); No. 41 
P. R- 1909; No. 71 P. R, 1910). Conversion to Chris¬ 
tianity does not deprive a reversioner of the right to challenge 
an alienation (No. 75 P. R. 1912)- 

Remark 5 —Tho presence of a female heir who is next entitled 
to succeed does not necessarily debar a male reversioner from 
maintaining the suit (No. 14 P. R. 1895; No. 29 P. R. 
1903 ; No- 103 P- R. 1907 ; No. 149 P. R. 1908 ; No. 60 
P. R. 1916. See also 1. L. R. VI All. 431 ; I. L. 11. XV 
Mad. 422 ; I. L- R. XXXII Cal. 62. Contra 119 P. R, 1901, 
page 142; T- L. R. VI All. 428; I. L. R. XV All. 
132 ; No. 44 P. R. 1905 ; No. 58 P. R. 1910 ; No- 29 P. R. 
1912). 

Remark 6.—The rule in favour of a more remote reversioner 
has no application, however, to a purely speculative claim 
with only a faint chance of ever having any practical effect 
(No. 7 P. R. 1893 ; No. 57 P. R. 1898; No. 84 P. R. 1900 ; 
No. 81 P. R- 1896)- 

But the next reversioner, however remote, is generally 
entitled to object to an alienation by a female (No. 11 P. R. 
1888 ; No. 78 P- R. 1888 ; No- 18 P- R. 1887 ; No. 48 P- R. 
1908; No. 149 P- R. 1908; No 27 P-R. 1916. Contra 
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Nos. 25, 88, 126 P. R. 1890 ; No. 5 P. R. 1895 ; No. 90 P. R. 
1915). But a pattidar , as such, would not have such right 
(No. 3 P. R. 1914). 

Remark 7. -The collaterals of the adoptive father are entitled 
to object to an alienation by the adopted son’s widow 
(So. 85 P. li. 1888). But the 1 collaterals of a hhanadamad 
to whom land has been gifted have no locus standi to 
contest an alienation by the donees daughter (No. 102 P. R. 
1909). 

Remark 8.— Female heirs are not ordinarily competent to 
object to an alienation, nor is a wife (No. 89 P. R. 1892 ; 
No. 5 P. R. 1895 ; No. 127 P. R. 1894 . No. G1 R R. 1906 ; 
No. 93 P. R. 1906 { No. GO P. R. 1910; No. 13 P. R. 
1192 ; No. 47 P. R. 1912 ; C. A. 2503 of 1915 ; No 8 P. R. 
1916; No. 48 P. R. 1916; No. 160 R R. 1919). A 
female heir may in certain eases have the right to object to 
an alienation by a female in possession (see No. 72 R R. 
1906 ; No. 135 P. R. 1908; No- 121 P. L. R. 1909. But 
contra see No- 19 P. R. 1906 ; No. 61 P. R. 1906 ; No 72 
P. R. 1906; No. 13 P* R. 1912; No. 47 P. R. 1912; 
No. 45 P. R. 1915 ; No. 33 F R. 1916). 

Remark 9.—The illegitimate descendants of a collateral cannot 
maintain such a suit (No- 116 P- R 1889). 

Remark 10.—A reversioner is not competent to transfer his 
right of succession to a stranger so as to entitle the latter to 
object to an alienation (No. 66 P. R. 1897 F. B. ; No. 22 
P. R, 1900 ; No. 67 P. R. 1909), *But see No. IIP. R. 
1907, where Lai Ghand, J., held that such transfer could 
be effected after devolution of the inheritance; and ap¬ 
parently one reversioner can waive his reversionary rights 
in favour of another reversioner (No. 39 P, R. 1876 ; No. 66 
P. R. 1878 ; No. 78 P- R. 1914). As to Hindu Law, see 
I. L. R, XXIX Mid. 120 ; I. L. R. XXIV All. 94 (P. C.). 

* No. 11 P. It. 1907 has, however, been overruled (No. 67 P # R. 1909), 
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68 . The mere assent of the next reversioner and 
of one of several reversioners of equal degree to an 
alienation by a widow of her late husband’s pro¬ 
perty will not debar other reversioners from suing 
to set aside the alienation. 

Authorities.—No. 77 P- R. 1888 ; No. 174 p. H. 1888 ; No. 39 
p. It. 1889 ; No. 99 P. It. 1889 ; No. 7 P. It. 1893 ; No. 81 
P. It. 1898 F. B. , No. 17 P It. 1903 ; No. 4 1 P. H. 1911 ; 
No. 68 P R. 1918- 

As regards Hindu law, the authorities were in conflict. 
On the one hand it was held that the assent of the next 
reversioner would not bar a suit by other reversioners (I. L. 
R. VI All. 116 F. B. ; L L. R. 22 All ,'33 F- B. ; 1. L. R. 
22 All. 382 ; L L R. 5 Bom. 563 ; [. L. It. 25 Bom. 129 ; 

I. L- R. XX[ Mad. 128) On the other hand, it was held 
that an alienation by a widow assented to by (lie person 
who was at the time the next reversioner would preclude 
another person who was no party to such consent, but who 
was the actual reversioner upon thr death of the; widow 
from asserting his title to the property (I. L, R. V Cal. 14 
and 732; I. L. R. IN Cal. 163; T. L R. 19 Cal. 236; 

I. L. R. XXII Cal. 351; I. L. R. X Cal. 1102 F. B. ; 

I. L- IV XVII Cal. 896b The Privy Council have in a 
recent judgment (9 Bom. L R., pages 1357 —1360) held that 
though the consent of the whole body of persons constituting 
the next reversion should ordinarily be obtained, there may 
be cases in which special circumstances render the strict 
enforcement of the rule impossible. For a further discussion 
of this subject, see No- 150 P- W. R- 1914 (second appeal, 
No. 1648 of 1912). 

Remark 1.— A widow may accelerate the succession of the 
next reversionary heir by conveying the whole of her estate 
to him absolutely:-No. 9 P. R. 1899; No. 17 P. R. 
1902. Sec also I. L. R. X Gal. 1102 F. B. ; I.L R. 
XIX Cal. 236 P. C,; l. U R. XXII Cal. 354 ; I. L. R. 
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XXI Mad. 128; 7 Bom. L. R. 622; 1. L It. XVII Cal., 
page 900. But see I. L. R. VI All- 116 F. B ; I. L. R. 
VI All. 288 ; I. L. R I. Bom. 563 ; 1. L. R. XXV Bom. 129, 
and cj L L. It. XXTX All- 71, where it was held that a 
surrender subject to the condition of the reversioner paying 
maintenance to the widow was not such a surrender as would 
accelerate the reversionary estate. See to like cfleet, I- L. 
R. XXX Mad. 145). 

But a transferee from a widow who would ordinarily hold 
possession till her death cannot he ousted before her death 
by a reversioner in whose favour she has subsequently 
surrendered her life estate (No. 43 p R. 1899). 

Remark 2.— To constitute a valid assent it must be given by 
persons themselves competent to execute a valid conveyance 
and, suable, a minor cannot give such consent (I. L. R. 
XVII Cal. 901, note ; No. 138 P. R. 1889). 

It has been laid down that the mere witnessing of a deed 
does not of itself amount to evidence of consent (I. L. R. 
IX Cal. 463; 3 B. L. R. F C. 57). for "it constantly 
happens that persons subscribe deeds as witnesses without 
having the least notion what they contain. n But if it is 
shown that the person witnessing the deed had knowledge 
of its contents, he would bo estopped from denying his 
consent thereafter (No. 138 P. R. 1889 ; cf No. 47 P. R, 
1903, p. 164 ; 10 W. R. 293). 

69. In the absence of any direct heirs the pro¬ 
prietary body in a village community may be shown 
to have a customary right to contest an alienation 
by one of their body. But the onus is on the pro¬ 
prietary body to establish the right. 

Authorities. —No. 43 F. R. 1877 ; No. 80 P. R. 1885 ; No. 24 
P. R. 1917. Compare No. 62 P- R. 1876 ; No. 49 P. R. 
1886, and No. 78 F R 1888. But see No. 68 F, R. 1892 
and No. 3 *P. R. 1914, - where it was held that no such 
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customary right had been alleged in the initial stages of the 
oaso or proved ; and No. Gi P. 11. 1898 from the Kangra 
District, whore also no such right was proved. Soe also 
para. 28 ante and notes thereunder. 

Explanation. —Such a right may be presumed to exist with res¬ 
pect to the common lands of the village and the village site. 

Authorities. —No. J5G of 187b ; No. SGO of 1879. 

Remark 1 —The fact that fJovernmenfc, as the ruling power, 
has the right to object does not render an alienation void 
(l. L. R. TIE Mad. 22G). 

Remark 2. — 1 This right of contesting an alienation is distinct 
from the right of asserting a claim to pre-emption, which 
will be considered hereafter. This latter right resembles 
the retrait lignager of the feudal law, and also the right 
which was conceded to the head of the tribe according to 
the old Babylonian Law] of reclaiming land sold by one of 
' his tribe to a stranger upon reimbursing the latter the sum 
paid by him as purchase money. Compare the very interest¬ 
ing work published by Eugene Bevillout on the Obligatioyis 
en Droit Egyptian , page 118. 

69a. The limitation for a suit under the Cus¬ 
tomary Law on the part of a son or reversioner to 
have an alienation of ancestral land made by a 
male proprietor declared void, except for the life of 
the alienor, was under Act l of 1900 twelve years, 
to be computed as follows : — 

(a) In any case in which, at the time of the aliena¬ 
tion possession is given or agreed to be given — 

(l) from the date (if any) on which the 
alienation was attested by the Re¬ 
venue officer having jurisdiction, in 
the Register of Mutations maintained 
under the Punjab Land Revenue 
Act, 1887 ; or, 
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(2) if the alienation has not been so attested, 
from the date on which the alienee 
takes physical possession of the land 
alienated ; or, 

(3) in cases not provided for in (1) or (2), 

from the date when the facts entitling 
the plaintiff to impeach the alienation 
first became known to him. 

(b) In the case of a mortgage without possession— 

from the date of the alienation. 

Note. —The Punjab Limitation Act does not deprive a plaintiff of 
his right to sue at any time within 12 years of the alienor’s 
death, even though mutation may have been affected more 
than 12 years before suit, provided that the alienor died 
before the Punjab Act came into force (No. 90 P. R. 1904 
F. B.). But in such a case the plaintiff must sue within 12 
years of the alienor’s death, it being immaterial that mutation 
was effected at a subsequent date (No. 30 P. R. 1912)- 

69b. The limitation for a suit by the heir of a 
male proprietor governed by the Customary Law to 
recover possession of ancestral land alienated by 
such proprietor in his lifetime was under Act I of 
1900 twelve years, to be computed as follows : — 

(a) if no declaratory decree has been obtained— 

(1) as in (l), para. 69a; 

(2) as in (2), para. 69a; or 

(3) in cases not provided for in (l) or (2), 

from the date when the facts entitling 
the plaintiff to impeach the alienation 
first became known to him, or from 
the date of the alienor’s death, which- 
! ever event happens first, 
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(b) If a declaratory decree has been obtained — 
from the date of the alienor’s death. 


Explanation. —It is immaterial whether the declaratory decree 
was obtained by the plaintiff or any other reversioner. 


Authority.— Punjab Act J of 1000, Schedule, Aits. 1 and 2. 
“Land, ” for the puipcse cf this Act, means “ land which 
is occupied or has been let for agricultural purposes or for 
purposes subservient to agriculture, or for pasture, ” and 
includes “ buildings and other structures on such Jand, and 
also land included within the limits of village sites and 
buildings and other structures on such land ” (Section .‘1 (b) 
of the Act). 

Remarks. —This Act came into forco on the 21st June 1900 
(No. 4 P. R. 1902, page 10), and it does not affect any 
prescriptive l ight or title which had accrued or been acquired 
before that date (No. 90 P. R. 1904, F. B. ; No. 30 P. R, 
1912). 

As regards the law relating to such suits prior to the coming 
into operation of Punjab Act I of 1900, see the following 
cases No. 116 P. R. 1890 (F. B.) ; No. 54 P. It- 1891 ; No. 
96 P. R. 1893 ; No. 52 P- R. 1895 ;No. 55 Pr R. 1897 ; but as 
to the last-mentioned cas<‘ see No- 56 P* It- 1903 at page 
255 ; No- 5 P- R- 1898 ; No- 56 P, R. 1903 (F- B-) ; No- 79 
P, R. 1905- 

No definition of “ alienation ” is given in the Punjab Limita¬ 
tion Act, and it has not yet been defiinitely decided whether 
its provisions will apply to suits to set aside the customary 
adoption or appointment as heir, though possibly this was 
intended by the framers. At all events they would only 
apply if the alienor had ancestral u land - ” Tn all other cases 
,the ordinary law would apply- The Act is also silent as to 
the meaning of “ ancestral ” land. 



ALIENATION. 


163 


[69b-r»9o] 

As regards suits for possession of land in which the question 
of the validity or otherwise of an adoption is involved, the 
period of limitation applicable is that prescribed by Art. 144 
of the Indian Limitation Act (IX of 1908) ; No. 81 P. R. 
1914 (F.B.), See also para. 55 (a) ante , Section 7 of h ct 
XV of 1877 (Section 6 of Act IX of 1908) does not prevent 
time running against a person who was born subsequently 
to the date of an alienation (No- 76 P- R. 1906 ; No. 22 
P. R. 1907 ; No. 108 P. R. 1907). 

A suit for possession of “ land” by a reversioner instituted 
after the death of a widow is governed by Art. 141 of 
Act XV of 1877, and not by Art. 2 of the Punjab Limita 
tion Act, though the land was alienated by the late husband 
of such widow (No. 145 P. R. 1907 ; No. 62 P. R. 1910 ; 
No. 33 P. R. 1911 (F. B.) ; No. 29 P. R. 1914 ; No. 95 
P. R. 1918; No. 39 P. R. 1919). 

Where a suit for possession is impossible owing to the pre¬ 
sence of females entitled to hold for life, a suit for a declara¬ 
tory decree is maintainable notwithstanding the death of the 
alienor and Art. 1 of the Punjab Limitation Act is applicable 
to such suit (No. 64 P. R. 1909). See also No. 43 F. R. 
1916. 

One reversioner does not derive his right to sue for pos¬ 
session through a nearer reversioner, and tho ■ former's right 
is not necessarily barred because the right of the latter is 
barred (No. 26 P. R. 1911 F. B.X 

Punjab Act I of 1900 had no application to suits where 
an alienation by a widow was contested (No. 15 P. R. 1916). 

69c. The law of limitation relating to alienations 
of ancestral immoveable property has now been 
consolidated and amended in one Act, Punjab Act 
I of 1920, with reference to all suits brought after 
the Act came into force. 
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It applies equally to alienations by males and 
females. 

The law now provides that a declaratory suit 
may be brought ; if that is not brought, no suit for 
possession will lie if it is brought alter the period 
in which a declaratory suit could have been brought. 

The rules now arc - 

(1) that a suit for a declaration that an alienation 
of property will not be binding on the plaintiff: 
after the death of the alienor, or if the alienor 
is a female, after her death or forfeiture of her 
interest, must be brought within six years— 

Firstly, from the date of registration, if the 
alienation was by registered deed ; 

Secondly, if it was not by registered deed, 
from 

(a) the date of attestation of an entry in 
the Register of Mutations if such has 
been made : 

(b) the date on which physical possession 

of the whole or any part of the pro¬ 
perty was taken under the alienation, 
if such entry has not been attested ; 

(c) the date on which the alienation came 

to the knowledge of the plaintiff, in 
all other cases ; 

(2) that a suit for possession of such property, 

alienated in contravention of custom, within 
six years from the same terminus aquo, 
if no declaratory decree is obtained ; 

(4) that a suit for possession of such property so 
alienated must be brought within 3 years from 
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the date on which the right to sue accrues, or 
the date on which the declaratory decree is 
obtained, whichever is later, if such a de¬ 
claratory decree is obtained. 

A declaratory decree will enure tor the benefit ot 
all persons entitled to impeacn the alienation. 

Where the period of limitation prescribed in the 
Act is shorter than that prescribed either in Limita¬ 
tion Act, 1908, or Punjab Limitation Act. 1900, then 
a suit may be instituted within one year ot the pass¬ 
ing of the Act or the period prescribed by those Acts, 
whichever expires first. 
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CHAPTER V. 

MARRIAGE, DIVORCE, AND DOWER. 

INTRODUCTION. 

The horror of incest which, almost without exception, is 
said to be a characteristic of the human race, lies at the 
root of the prohibitions against intermarriage. But the 
degrees withm which intercourse is forbidden vary to a con¬ 
siderable extent, and nowhere more so than amongst agricul- 
tural tribes in this province. It has been pointed out by 
Westermarck in his learned book on the History of Marri¬ 
age > a book which is destined to supersede many of the 
conclusions of such writers as Morgan, Tyler, Lubbock and 
others on several important questions concerning the oiigin 
and development of human marriage, that the extent to 
which, among various nations, relatives are not allowed to 
intermarry, is nearly connected with their close living 
together. This is an oxtremely interesting explanation, and 
the fact, admitted by Dr. Tyler, that statistical data seem to 
establish a strong coincidence between the classificatory 
system of relationship and exogamy, would lend confirma¬ 
tion to the theory. Such a coincidence is certainly to be 
found existing among the superior castes of orthodox 
Hindus, whose large family households have rendered the 
introduction of the paternal and maternal got system of pro¬ 
hibitive degrees a social necessity. So also in regard to 
Hindu agricultural tribes the same system, with some modifi¬ 
cations, generally prevails. Amongst Muhammadans, those 
Who arc strict in their religious observances naturally 
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adhere to the prohibitive degrees prescribed by the Si Lara, 
which are themselves restricted within limits which the 
nomadic tent-life of the Arabs obviously engendered for the 
sake of the purity of the home. On the other hand, those 
who are converts from Hinduism not unfreqmntly retain 
the customs of the families to which they originally belonged, 
and are found to practise exogamy or endogamy according 
as the got system had or had not been relaxed by those fami¬ 
lies, and the prohibitive degrees vary as one or the other 
practice obtains among them. The tendency, however, is 
everywhere as civilisation advances to narrow the inner 
limit within which a man or woman must not marry, and to 
widen the outer limit within which he or she may marry. 

The got sytem in its original comprehensive character as 
embracing within its fold not only the agnatic descendants 
of the patriarchal founder, but the descendants of all those 
who had placed themselves under the protection or leader¬ 
ship of that founder within the one cattle-pen or enclosure, 
and who may be said to have constituted, in the Vedic sense 
of the expression, “ a collection of cows,” bears a strong 
analogy to the Roman gens to which attention has often 
been called. This gentile character of the Hindu gotra 
•may also explain what might otherwise appear strange and 
confusing, that a Brahmin, a Kshatriya, a Yaisa or a 
Sudra may belong, as often happens, to a gotra of the same 
name, a fact which suggests the inference that each of, these 
persons is a descendant of an ancestor who at some remote 
period beyond human memory belonged to the same 
“ patriarchal cell, ” which was founded by the common 
spiritual teacher or patriarchal chief at a time perhaps 
when there was no law to prohibit the different classes of the 
people from living together, or from eating and drinking 
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together. But in modern time gotras sub-divide, and 
within this sub-division we frequently find, as amongst 
Py>nehzati Khattris, that the prohibited degrees are 
narrowed, following in this respect the tendency to which re¬ 
ference has already been made. Each sub-division becomes 
as it were an independent group having gotra of its own. 
The popular history of the Garewal Jats of Ludhiana 
affords a remarkable instance of this. The founder of this 
Jat tribe, having married a Jatni of presumably lower 
tribe, was outcasted by his brethren, and he thereupon 
established a got of his own, which he called after his son, 
and his descendants, having gradually spread over the 
country and gained influence, the Garewals rose in import¬ 
ance, until at the present day they admittedly stand at 
the top of the social scale amongst the Jat gots. (Tupper’s 
Customary Law, Vol. V, p. 7). Another instance may be 
mentioned applicable to the Dhai and Char Char Khatris. 
Three of these—the Kapurs, Khennas, and Malotras—have 
the same gotra (Kaushal ), but each ghar or sub-division 
constitutes an independent group, and intermarriages 
between these sub-divisions are allowable. 

70. A marriage to be legally binding must fulfil 
the following conditions :— 

(a) The parties must not be related to each other 
within the prohibited degrees of consanguinity, 
which include— 

(l) Amongst orthodox Hindus .—The female 

descendants within the seventh degree 
(inclusive) from the father, paternal grand¬ 
father, and the rest; and the female des* 
cendants as far as the fifth degree (inclusive) 
from the maternal grandfather, and the rest; 
also the female descendants within the 
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seventh degree (inclusive) from the father’s 
cognates (or bandhus), and their six ancestors 
through whom those females are related; 
and also the female decendants as far as the 
fifth degree (inclusive) from the mother’s 
bandhus, and their four ancestors through 
whom they are related. 

Authorities. — Vyao^shla Cha.idrika, Vol. TT, page 457 ; 
Vyavastha Darpana , page 659. See on this subject 
Mayno’s Hindu Law (6th ed ), sections 86, S7, 88 ; QhoseV 
Hindu Law , page 678, el seq • 

Illustration :— 

A mother, sister, father’s sister, mother’s sister, brother's 
daughter, mother’s sister’s daughter, father’s brothers 
daughter are within the prohibited degrees- 

Exceptions* —Marriage with a mother’s brother’s daughter, 
father’s sister’s daughter, or sister’s daughter is allowable 
according to the modern practice of certain schools. (See 
Cunningham’s Digest, pages 33-34). But the validity of the 
marriage with a half-sister’s daughter has been doubted 
by the Privy Council (L. R VIT Tnd. App. 177). A 
marriage between a Hindu and the daughter of bis wife’s 
sister has been held valid in Madras ( Ragavendra Rau 
v. Jayaram Rau , I- L. R- XX Mad. 283). It is, however, 
questionable if Hindu custom in this province would 
sanction such marriages- 

(2) Amongst Hindu Agriculturists. —All females 
of the same got as the bridegroom, and, 
amongst many tribes, also females of his 
mother’s, father’s mother’s, and mother's 
mother’s got. 

Authorities. —Tupper’s Customary Law, Vol. II, page 120 ; 
Vol- IV, page 95 ; Vol- V, page 16- See Rose’s Compendium 
<>/ Punjab Customary Law, page 10. But see among Sudras 

No-SOP. R. 1917, 
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Remark.- All adoption with religious ceremonies establishes 
consanguinity between the adopted son and the females 
of botli the natural and adopted families (l Strange H. L. 
41). But a customary appointment as heir produces no such 
artificial effects. 

(3) Amongst Mnhvmnwlans .—A mother, step¬ 
mother, paternal or maternal grandmother, 
how high .soever, daughter, granddaughter, 
how low soever, sister of the whole or half- 
blood, paternal or maternal aunts, brother’s 
or sister’s daughter of the whole or half- 
blood, mother-in-law, daughter or grand¬ 
daughter of enjoyed wife, sons or son’s 
son’s wife, daughter’s son’s wife, foster- 
mother, or any other female related by 
fosterage. 

Authorities. —Tagore Law Lectures for 187.'l, jnij'i* .'>07 ; Wilson’s 
DigestojAwjlo-Muhammarlan. I,aw, 2ndEdition, paras>34—38. 
The rule applies even when there lias been no consummation 
(No. 16 P. R. 1017). 

( b ) They must belong to castes between which 
inter-marriages are permitted. 

Authority. —No- 1233 of 1860. Compare No. 0 W. R. 552 
and No. 64 P. L. R. 1908, where the subject is elaborately 
discussed. 

Illustration :— 

1. A. Jal Jagirdar cannot ordinarily marry a Brahmin woman. 
But tee No. 50 P R. 1900, where it was found that a 
Kareici marriage between a Jot and a Brahmin woman 
was valid ; No. 73 P. R. 1897, where it was held that issue 
of a permanent union between a .fat and a woman of the 
Nai Khnider or Kalal class were legitimate ; and No. 79 
P. R. 1910 where it was held that a marriage between a 
Jot and a Kali woman was valid. 
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2. A Sunni Muhammadan may marry a Shiah woman. 

3. A Sodi can marry a Khatri woman. 

4. A Bujju Rajput cannot marry a Brahmin woman (No. 29 

P. R. 1883), nor can a Diawani Rajput many .such a 
woman (No. 57 P. R. 1(893). 

5. Rut a Brahmin may marry a Rajputm* (No. H P. R. 1390). 

6. A Sayad woman may marry a Banja Shahi fakir (No. 101 

P. R. 188(1). 

7. A Varaich Jot cannot marry a Muhammadan woman (No. 87 

P. R. 1898). But as to this see page 370 (2nd para.) of 
P. R. 1913. 

8. A Khatri cannot marry a Khafrani widow (No. 52 P. R. 

1899). Eut cj. No. 19 P. R. 1903 as to the effect of 
Act XV of 185G in such cases. See also as to this No. 1 
P. R. 1905 and No. 61 1>. R. 1905. In No. 72 P. R 1908 
a marriage between a Rajput and a Khatrani was held to 
be valid, and in No. 57 P. R. 1909 a cliader andazi 
marriage between a Minims Rajput and a Mahajan 
woman of the Gujrat District was upheld ; so also was a 
marriage by Karcfm between ;i .Umbra Rajput and a 
Tarkhan widow (\n. 65 p. K. 1911); see also para. 75 
and notes, past. 

9. A marriage bct\' een a Hindu ikh ,fat and a Jfussalmarii 

convert to Sikhism is valid (No. 99 P. R. 1913). 

10. As to marriages between liairayis of Kulu by Ganeshpuja , 

see No. 36 P. R. 1914. 

11. As to J/umjrara marriages in the Kangra District, see No. 25 

P. R. 1888 Criminal and ( contra) No. 98 P. R. 1890 and 
cj\ No. 72 P. R. 1908. 

12. As to general Muhammadan law regarding social inequality 

affecting marriage, see No. 119 P. R, 1910. 

Exception. —Amongst Nani Rajputs marriages with inferior 
castes not infrequently take place, and no custom lias been 
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found to exist invalidating such marriages (No. 102 P. R. 
1880). See also No. 72 P. R. 1908. 

Remark 1.—A Sunni woman marrying a Shiah does not thereby 
become governed by Shiah law (I. L. R. IV All. 205). 

Remark 2. —There is nothing in Hindu law prohibiting marri¬ 
ages between persons belonging to different sects or sub¬ 
divisions of the Sudra caste (T. L. R. XV Cal. 708. See also 
XIII M. 1. A pp. 141; 7C. W. N. 612; I. L. R. XXVIII 
All. 458 ; No. 64 P. L. R. 1908) ; cf. Xu. 80 P. R. 1917. 

(c) If adults, the consent of the contracting 

parties, or if minors, that of their lawful 
guardians, must be obtained. 

Remark. —The absence of the proper guardian’s consent will 
not invalidate a Hindu marriage which is otherwise legal; 
and in the case of a Muhammadan marriage, it will merely 
render the contract suspensive on the guardian’s consent, 
and upon attaining majority the minor may ratify it, and 
thus give to it all the effects of a legal marriage. 

Authorities, 1 Hindu. -No. 24 V. R. 1897 ; Tagore 
Law Lectures for 1878, page 56 ; Maynes Hindu Law y 
sections 85, 96, pages 100 and 116, 6th Edition ; 1 Norton’s 
Leading Cases, page!; and I. L R. II AIL 696-697; 
XIX ibid 515 ; XIV Mad. 316 ; I. L. R. XI Bom- 247 ; 
I.LR. XXVIII Cal. 37, page 48; I. L. R. XXII Bom. 
509 and 812. But see per Barkley, J-, No. 27 P. R. 1880, 
Criminal, page 62. 

Authorities, 2 Muhammadan. —Tagore Law lectures for 
1873, page 320, and Syed Amir Ali’s Personal Law oj 
Muhammadans , page 218- See also Wilson’s Digest of Anglo 
Muhammadan Law (2nd Edition), paras. 18, 19, 93. 

(d) The women amongst the three superior classes 
of Hindus must not be a dhard or the widow 
of another man. 
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Authorities.— No. 21 P. R. 1882; No- 5 p. R 1893. 

Exception. —In No. 98 P. R. 1890 a widow marriage was 
held to ho valid amongst N artorn Rajputs of Kangra 
But see No- 25 P. R. 1888, Grim. 

(f) In the ease of Muhammadans, a widow must 
not remarry within the period of her iddat, 
which is fixed at four months and ten days, 
hut the ordinary period for a divorced wife 
who is under obligation to observe iddat is 
three hotar months. 

Authorities.— No. 31 R R. 1871 ; No. 43 P. R. 1882 
Criminal ; No- 38 P. R. 1887, Civil ; Wilson’s Digest of 
Anglo-Muhammadan Law (2nd Edition), paras. 31, 39. The 
rule of iddat has no place in customary law (No. 102 P. R, 

1919). 

Remark. — Cohabitation in eases where marriages between the 
parties is not prohibited by their personal law or by custom 
may give rise to a presumption in favour of marriage, but 
by itself, when not partaking of the distinctive character of 
a permanent union ns husband and wife, it would not be 
sufficient to create a legal relation between the parties, and 
would not confer legitimacy on their issue tNo. 29 P. R. 
1883 ; No. 2G P. R. 1880 ; No. 38 P. R. 1879 ; No. 49 P. R. 

1890 ; No. 33 P. R. 1896 ; No. 87 P. R. 1898 ; No. 73 P R. 

1897 ; No. 51 P. R. 1900 ; No. 52 P. R. 1899 , No. 13 P. R. 

1898 ; No. 137 P. R. 1907 ; No. 65 P. R. 1911). See also 

as to the effect of Act XY of 1856, No 49 P. R. 1903, 
and Nos. 4 and 61 P. R. 1905. 

Under Hindu Law mere cohabitation gives rise to no pre 
sumption in favour of marriage (III All. L. J. 807). See also 
the recent ruling of the P. C. in V All, L. J. 63. A custom 
which confounds concubinage with marriage is invalid (No. 
29 J?. R. 1883 ; No. 49 P. R. 1890 ; No. 52 P. R. 1899), 
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71. A marriage once legally performed between 
adults cannot be repudiated except by the exercise 
of the power of divorce, whore such exists. 

Authorities.— No. 13 p. 11. 1839 ; No. So P. It, 1877. 

Explanation. —Consummation is not necessary to validate a 
marriage cither amongst Hindus or Muhammadans (No, t 
P. 1{. 1871, Criminal Judgments; No. 85 P. R, 1877; 
No. 79 P. H. 1880). 

Remark. —An antenuptial agreement providing tint in the 
event of the intended husband contracting a second marriago 
the first wife was to bo released from conjugal restraint was 
held to be contrary to publiy policy and invalid (No. 15 
P. R. 1900). Cf. No. 20 P. R. 1878. 

72. Amongst Muhammadans of all classes a man 
may divorce a wife without assigning any reason ; 
but this power, in the absence of a special custom, 
is not allowed to Hindus, nor to females of any 
class. 

Explanation 1. —Amongst Hindus a wife may be superseded 
for sterility and certain other causes, but sho would still be 
entitled to her right of inheritance as a widow on the death 
of her husband (No. l(i P. R. 1875). 

Explanation 2.— Id districts where divorce is recognized as an 
established custom amongst Hindus, it would have the force 
of law (Section 5, Act IV of 1872 ; No. 84 P. R. 1889; 
No. 33 P. R. 1896 ; I. L. R. ITI Cal. 305). 

Remark. —In No. 78 P. R. 1893 it was doubted whether by 
custom in the Jalandhir District a Hindu Jat could divorce 
his wife. But seejNo. 33 P. R. 1896; No. 78 P. R 1884 ; 
No. 84 P. R. 1889, and No. 177 P. I. R. 1913. 

73# Amongst Muhammadans a contract of mar¬ 
riage entered into by a father or father's father (how 
high soever) on behalf of an infant is valid and 
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binding, and the infant has not the option of 
annulling it on attaining maturity. But in other 
cases the infant may dissolve the marriage on 
attaining puberty, provided that such delay has not 
taken place as may be construed into acquiescence. 

Explanation. —Acquiescence is presumed in the case of a virgin 
from silence on the first suitable occ usiun when repudiation 
is practicable. 

Authorities —No. f>3 P. 1!. 1875 ; No. 157 P. R 1879 ; No- 79 
P. K. 1880: No. 51 P 11. 1888; I. L.. U. XIX Cal. 79; 
Wilson’s Anglo-Muhammadan La>e, paras- 18, 19 ("2nd ed.). 

Remark. —A contract of betrothal, however, made in regard to 
a girl not born at the timo of the contract is null and void 
(No. 60 P It 1866). As to "marriage brocage” contracts, 
see No. 50 P. R 1880 ; No. 128 P R. 1889 (F. B.) ; No. 50 
P. R. 1903, and No. 27 P. L. R. 1915 

74. Until the former marriage is validly set 
aside, a woman cannot marry a second husband in 
the lifetime of her first husband. 

Authorities. —No. 851 of 1877 ; No- 291 of 1880 ; No. 36 
P R. 1881 : No. 78 P. 11 1881 : No. 19 P. 11. 1890 ; No. 72 

P. R, 1892 ; No. 3:’. P It. 1896. 

Exception. -Amongst certain Hasses a repudiated wife may 
marry again by the " Karcwa " form ; No- 998 of 1871 ; No. 607 
of 1886 (hSid/tu ./ats), and No. 81 P. R. 1889 (Chimnh Jats 
of Sialkot). Compare I. L. R. V. Cal. 692 as to the validity 
of a Sagai marriage when the husband is unable to support 
his wife, and No. 88 of 1886 Man,has Rajputs of Sialkot 
District). 

Remark. — Upon such a remarriage, where it is valid by 

custom the woman would ordinarily lose all rights in the 

family of her first husband. But see No. 100 P. R. 1891 
(Rains of Sirsa), where the second husband was the cousin 
of the former husband, and had originally gifted the land 
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in dispute to the latter. Query— if she would aftorwards 
be allowed to succeed as heir to a son by the former 
marriage? Compare No. 37 P. R> 1870 and TI Ben- L. 
R. 199 

75. A “ Karewa ” marriage with the brother or 
some other male relative of the deceased husband 
requires no religious ceremonies, and confers all the 
rights of a valid marriage. 

Authorities. —No. 38 p. 11- 1879 (Juts of Hoshiarpur) and 
No. 31G of 1879 (Sindhv Jats of Ludhiana) ; No. 26 P. R. 
1880; No. 36 P- R. 1881 ( Bishnoi Jats of Hissar) • 
No. 137 P. R. 1883 (Sikh Jats of Sirsa) ; Nos. 48 ( Brahmins 
of Rupar tahsil) and 98 P. R. 1880 ; No. 73 P. R. 1897 ; 
No. 13 P. R. 1898 ; No. 50 P- U. 1900 ; and No. 54 ibid; 
No. 79 P. R. 1910 (Jat and Kali woman) ; No. 65 P. R. 
1911 ( Jabra Rajputs ), No. 80 P. R. 1917. Compare Mr, 
Tupper’s remarks, Vol. IT, Customary Law , 95 (reprint) ; 
No. 29 P. R. 1883; and No. 7S P. R. 1884. See also 
para. 32 ante % and as to the effect of Act XV of 1856 
(Widows* Remarriage Act), No. 61 P. R. 1905, and cases 
there cited. 

Exception 1. Amongst Brahmins and pure Rajputs this form 
of marriage is reprobated, and confers no rights of inherit¬ 
ance on the issue born of it (No. 22 P. R. 1873 ; No. 2 
P. R. 1872 ; No. 113 P. R. 1885 ; No. 57 P. R. 1893). But 
see para. 70 (b) ante and No. 48 P R. 1890, a case of a 
brahmin marrying by karewa , where the issue of the marri¬ 
age was not excluded from inheritance ; and No. 98 P. R. 
1890 (Sarlora Rajputs of Kangra), where a widow-marriage 
was upheld. Cf No. 22 P. R. 1889 ( Manhas Rajputs , 
Gurdaspur). 

Exception 2.—Amongst Khatris of Majitha in the Amritsar 
District children of a dharel mother do not succeed to the 
exclusion of a widow legitimately married (No* 21 P. R, 
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1382) ; and a marriage by chadar andazi between a Brahmin 
and a widow, called a dharel wife, is not valid by custom 
(No. 5 P. R> 1893). A marriage of a Khatri Kuka 8ikh 
and a Tarkhani or Jut woman in kareua form is not invalid 
(No. 15 P. L. R. 1907) ; nor is a marriage between a Khatri 
and a Khatrani widow (Nos. 4 and 61 F- R. 1905). But 
there must be a marriage, and for the A hatrani to live with 
the man as a dharel is not sufficient (No. 52 P. R. 1899) 
See also para. 70 (b) ante. 

76. Apostacy, whether of the husband or of the 
wife, amongst Muhammadans causes a cancellation 
of the marriage. 

Authorities.— No. 124 P. R. 1876; No. 132 P. R. 1881; No. 
106 P. R. 18s»l ; No. 61 P. R. 1899; No. 85 P. R. 1906 ; 
C. A. 718 of 1910 ; No. 59 P. W. R. 1010 ; 2 N. W. P- 370. 
Wilson’s Digest of Anglo-Muhammadan Lau\ para. 78a 
(2nd Edition). 

Remark.- —It has bton doubtjd by the Privy Council whether, 
in the case of spouses remaining domiciled in Tndia, where 
religious creed affects the rights inciden al to maniage, 
such as that of divorce, a change of religion made honestly 
af ; er mar*iage inth the assent of bo f h spouses without any 
intent to comn i a fraud on the law effects ary change in 
those rights (L. It. XXV Ind. App. 34). 

77. But not amongst Hindus. 

Authorities. — No. 32 P. R. 1870 (Criminal Judgments); No. 
152 P. R. 1890 ; N . 49 P. R. 1907. I. I . K. I Lahore 440 
(conversion of Chamarni to Islam). Cf. I. L. R. IV Bom. 
330; T. L. R. XVIII Cal. 264; I. L. R, IX Mad. 466 ; 
I. L. R. XVII Mad. 235 (F. B.) ; see page 239. 

78. Loss of caste, or expulsion from a section of 
a caste, does not deprive the husband of his right to 
the custody of his wife’s person. 
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Authority.— No. 18 r. R. 1877 ; T. L II. XIII All. 12(5 ; I. I. R. 
XXVII All. 96; I. L. R. XXXIII Mud. 171. Compare 
Act XXI of 1850 and 9 Bom. L. R. 151, but see I. L. R. 
XXXI Bom. 3 16. 

79. Suits for tho recovery of tlio wife, or for 
restitution of conjugal rights, must bo instituted 
within two years Iron) the time when possession or 
restitution is demanded and refused. 

Authorities. — Articles .34 and 35, SVludule 11, Act XV of 
1877. Sec No. 60 P. R. 1879; No. 80 P R, 1892; 
I. L. R, XXIII Bom. 507; C L. R. XXV B m. 641 
(F. B.); 1 L. R. XXVIII Mad. ■156 : I. L. R. XXXIV 

Cal. 79. Cf. I L |{. XIII All. 126 (- pages 1 17-153) ; 
I. T. R. XVI Bom. 711: T. L. R. XXVII1 Cal. 37 
Act IX of 1908 makes no express pn<\ Pious for Mich suits, 
and tlio retention of the wife by a )!;ir«i peison, or tho 
abstention to live together, would appear to be a continuing 
wrong within the nv-airing of .section 25 of the Act (Star¬ 
lings hiil. Limitation Ac', 5th Edition, page IGO). It was so 
held in No. 80 P. R. 1892. 

Remark. —The English law, which makes tho husband in 
divorce proceedings liable primn fa if to the wife’s e sts 
ex? pt when she is possessed of suHi dent sepir.it i prop -j-ty, 
doos not apply to divorce proceedings between Muham 
madans (I. L. R. XXV Bom. 77). 

80. In a suit by a husband for restitution of 
conjugal rights, a Court may refuse its assistance if 
the conduct of the husband has been such as to .show' 
that hi has either knowingly permitted or connived 
at his wife s adultery for a const l gable period, or 
has otherwise grossly neglected his marital duties 
towards his wife. 

Authorities.- No. 150 P. R. 1884; No 6 P R 1885; 
No. 95 P. R. 1898 ; XI M I. A. 551 (,t page 615) Cf 
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No. 78 P. R. 1893, where the husband was proved to have 
deliberately abandoned his wife, and the Court declined to 
give the husband a decree. See also No. 82 F. R. 1908, 
and cases there cited. 

Remark*—Among Hindu Jafs of Rohtak a minor husband is 
not entitled to the custody of a minor before she attains 
puberty (No. 64 P. R. 1831). And in a case in which the 
parties were Muhammadan Oujars and the plaintiff was a 
minor of eight or ten years of age, it was held the Court 
had a discretion to grant or refuse the order prayed for, 
and that in the particular case it had been rightly refused 
(No. 123 P. It. 1892; ste also No. 35 P. R. 1894; 
No. 37 P. It. 1895 ; C. A. 1254 of 1911 ; No. 215 P. L. R. 
1912 ; No. 46 P. R. 1916 ; No. 23 P. R. 1919). So in 
No. 47 P. It. 1892, acting in accordance with the princi¬ 
ples of cqu ty and good conscience, the Court refused 
to decree custody of a wife in favour of a husband 
undergoing sentence of transportation. But a judge 
has no discretion to refuse such a decree merely because 
ho considers that it would not bo for the benefit of 
either side that the decree should bo granted (I. L. R. 
X Born. 301 ; XXI ibid 610 ; XIII All. 126). The Court 
must, however, be satisfied that the husband has done 
nothing to forfeit his right to such special relief by failure 
on his part to perform his duties to his wife (No. 95 p. R. 
1898), and in all such cases it is competent to the Court to 
impose such terms as will safeguard the welfare of the wife 
(XI .Vf. I A. paje 615 ; I. L. R. VlU All. 78; I. L. R. 
V Cal 500 ; I- L 11 XXVllI Cal. 37 ; C. A. 766 of 1919). 
But unless the wife’s personal safety is endangered, the 
Court cannot grant a decree condi ionally (4 bom- L. R. 
107 and 82 ) An ante-nuptial agreement on tho pirtofa 
Hindu husband that ho wU never bo at liberty to romo e 
his wifefrjtn her pirontal abode is invalid (f. L. R. XX VIII 
Cal. 751; </. 6 Bom- L. R. 723>- 
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81. Cruelty, if uncondoned, would disentitle the 
husband to a restitution of conjugal rights. 

Explanation. — u Cruelty” within the meaning of ihis section 
mjans and includes such violence towards the wife as is 
calculated t > endanger her health or safety, or to raise a 
reasonable apprehension of it. 

Authorities. —11 Moo. Ind. App. 611 ; 9 C. W. N. 510 ; C L. R. 
XXX!Y Cal. 97 ' ; 7 Pom. L. R„ pages 608, 609 ; I. L. R. 
XXVI All. 96 ; I. L. R. XXIX All 222. 

Remark—Where cruelty on the part of t’ e husband his been 
condo in 1 by the wife, a much small t measure of offence 
vo i' 1 b* mi c ; nt to neitiuli e « o;id >n iti-m than would 
justify the wife in th first instance so pa a'ing fioni her 

husband I. , • R. V. Cab 500). CJ- L L- 1C XIX Cal. 84. 

82. The non-payment, of prompt dower would 
also be a bar to the enforcement of such a claim 
amongst At ubammadans where com.umnmtion bad 
not previously taken p'arc. 

\ »V\ •• . l.i !’• It I S'! ; X . I 19 P. ■ . Is85 ; 

i ■ P • i ’ : '• > I P .i. i s > . U,. li,) ire I. . It. 

vi ai . . i), olio*., i i i . ,. :t, Xf ii. g 70 ; r. u it. 

Xt '.It I 327; H. Ml b t •/.»!. ■> ill. nl I. L. It. XXX 

Ik) n. 122. 

Explanation.— V fair propo tioa of die d wer must be considered 
as a prompt. ’ What is a fair proportion mu t be determined 
wi h ivfe once to the wo,nan, die atno nt of dower, and also 
win sc .stonaiy (No. o I\ R. 1891, following N . Iu9 P. R. 
1880). See also \N ilson s Diye-toJ An l >-Muhammadan ^aw 
(2nd Eoi ion), para. 46. 

Remark 1—The demand and refusal to pay exigible dower must 
be made in clear and unambiguous language, otherwise Art. 
103, Schedule II of the ^imitation Act (Act IX of 1908) 
will not come into operation (No. 63 P. R. 1892). 
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Remark 2 —Although non-payment of closer is not a bar to 
the maintenance of a suit f _>r restitution of conjugal rights 
when the wife lias once yielded her person to her husband, 
the Court is competent in the exercise of an equitable juris¬ 
diction, when granting the husband a decree for custody of 
his wife, to impose up n him as a condition of - he decree 
the payment to her of the pr mipt dower (No. 164 P. R. 
1889 (F.B.); Nos. 5 and 14 P. R. 1891). Cf 7 Bom. L. R„ 
page 610. 

Remark 3 —Where a Muhammadan \v : dow is in possession of 
the property of her deceased h sband, having obtained such 
possession lawfully and without force or fraud, and her dower 
or any par : of it is due and unpaid, she is entitled as against 
the other co-heirs of her husband to r> tain possession of such 
property until her dower debt is pii 1 (No. 80 P. R. 1 00 ; 
9 Bom 1 . R. 188). It is im aterial to such widow’s r g it 
to retain possession that such p session was obtained original y 
without the consen of tho other co-heirs (XVI All. 225b 
But a Muhammadan willow in possession of immoveable 
property of her late li isband in lieu of her dower has no 
power to mortgage su h property (XVII All. 19 >. An a ien- 
ation by tho lieirs of a husband while a suit for dower on 
the part of bis widow was pending will not prejudice a decree 
in the latter suit (1. L. R. XIX All. 504). But cf I. L. It. 
XXVI All. 28. 

83. Amongst Muhammadans the dower that a 
woman is entitled to, in the absence of agreement, 
is the average rate of dower granted to females ot 
her father’s family. 

Authority. —Maenaughten’s M. L., Ch. VIII. Prin. 21 ; Wilson’s 
Digest of Anglo-Muhammadan Law (2nd Edition), para. 42. 

Remark. —In this province it was formerly held that the Co: i ts 
have a discretionary power in awarding dower, and are 
not lound to decice the sum fixed at the time of marriage 
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(No. 49 P. R. 1867b But as this decision was professedly 
based on the old Punjab Civ.l Code, which has ceased 
to have any legal foice, it can no longer be relied upon 
as an authority. It is believed, howover, that agreements 
for the payment of largo dowers are in practice never 
strictly enforced. 1 ut except r pon proof of custom allowing 
such a ieduc ion or tlat tho amount fixed was mere'y 
nom nal »nd not intended by the pait'es to be enforced a 
Court, it wi u’d 6eem, ha6 no power under tho existing law 
to reduce the amount to w'hat it considers a reasonable sum 
(No 123 P. R. 1880 ; C. A. 980 of 1894 ; No. 19 P. 11.1914. 
See also I. L. R. XXI All. at page 20 ; 9 Bom. L. II- 188). 
Cf. I. L. R. XXI Cal. 13-% a decision of the Privy Council 
under the Oudh Laws (ActXVIII of 1876, section 5), where 
the dower fixed was ten lakhs of rupees, and tho District 
Court, whose decision was upheld, awarded only Rs- 25,000. 

(Cf X. M. I. A. 252 ; I. L. R. XIX Cal- 689). Accord¬ 
ing to a law enacted for his subjects by tho Amir of 
Afghanistan in 1883, a fixed scale has been prescribed for 
dower. In the case of members of the Royal Family it must 
not exceed Rs. 12,000 nor be loss than Rs. 3,0( 0 ; in 
the case of nobles, chiefs, and high officials the limit is 
between 1,000 and 3,000 nr pees ; audinthecabe of persons 
of lesser rank between 300 and 900 rupies. No written 
contract under penalty of a fine must contain a provi ion 
for dower in exce66 of the maximum limit (The constitution 
and Laws of Afghanistan by Mir Munshi Sultan Muhammad 
Khan, page 150). 
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CHAPTER VI. 

RELIGIOUS INSTITUTIONS AND WAKF PROPERTY. 


INTRODUCTION. 

There is no general law applicable to religious institutions 
in this province, and each institution must be deemed to be 
regulated by its own custom and practice. There are, how- 
over, certain broad propositions which judicial decisions 
have shown to have received very general recognition, and 
these propositions are embodied in the following para¬ 
graphs. 


84. The members of such institutions are 
governed exclusively by the customs and usages 
of the particular institution to which they belong. 

Authorities— XI Moo. Ini. App. 418; IX Mil. Jurist, 
252 ; T, R. XT tiul. App. 209 ; I. L. R, I. Mad. 235 ; No. 52 

and No. 7(1 P. R. 1887 ; No. 73 P. R. 1869 ; No 87 P. R. 

1889 ; No. 175 ibid; No. 122 P. 11. 1890 at page 400 ; Nob- 
49 and 106 P. R 1892 ; No. 3 P. R. 1899 ; No, 94 P. R. 

1909 R. 1. I.ahoie 511 ; Cf also I. L. R. IX All. 1 ; 

XIII All. 256 ; XV Mad. 4 4 and at page 185 ; XVI AIL 191 
and IX Cal. 7(5(5. 

Remark.—The principle of succession upon which one member 
of a religio s fraternity succeeds to another is based entirely 
upon fellowship and personal association with that other, 
and it is for this reason that a stranger, though of the same 
order, is excluded (I. L. R. IV Cal. 543). 
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85. The office of Mahant is usually elective and 
not hereditary. But a Mahant may nominate a 
successor subject to confirmation by his fraternity. 

Authorities.—No. 73 F R. 1869 ; No. 4 P. R. 1870 ; Nos. 87 
and 175 P. R. 1889 ; Nos. 45 and 105 P. R. 1892 ; No. 3 
p R. 1899 ; No. 143 P. L. R. 1906 ; No. 33 P. R, 1917 and 
I. L. R. I. Lahore 511 (Granthis of Darbar Sahib, Amritsar). 
CJ. I. L.R. XIII Mad. 524 at page 530 ; I All. 539 and 
I. L. R. XIII All. 256. 

Remark 1. — The Muhammadan law is strongly opposed to attach 
ing any rights of inheritance to an endowment (1. L. R. XIII 
Bom. 555). See also para. 30, Exceptions (ante). 

Remark 2.—In the Deccan a Guru has a right to nominate his 
successor from amongst his chela* by a written declaration 
(I. L. R. XI Bom. 514b *And so in Madras tlie head of a 
Mutt may appoint his successor from amongst his disciples (T. 
L. R. X Mid. 375). In the Punjab sue a nomination would 
ordinarily require confirmation by the fraternity to which the 
Garu belonged. But see No. 37 P. R. 1891 (Ni^mala Sadhs) 
and No. 49 P R. 1892 (Golden Temple, Amritsar). 

Remark 3 .—It is not absolutely necessary that a Mahant 
should be appointed (No. 76 P. R. 1867 and No. 338 of 
1868, a case relating to the Keshyarh shrine at Anandpur, 
Hoshiarpur District). 

Remark 4 —The transfer of the headship for a consideration 
is void (No. 106 P R. 1892). Of. T. L. R. r. Mad. 235 ; 
V ibid 89 , and XV ibid 183. See also para. 90, Remark 1 
( post ). 


86 . Women are eligible for election. 

Authority.— No. 76 p. R, 1874, contra No. 101 P. R. 1905 ; Cf. 
I. L. R. XXXIV Cal. 118. 


♦ As to the rights and duties of the head of a Mutt , seo Mad. Law Journal 
Reports 1904, page 125 ; I L. R. XXVI Mad. 79 ; I. L. R. XXVII Mad 435 • 
I. L. R. XXIX Mad. 283 (P. C.). 
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Exception. —But not to the office of “ spiritual superior ” in a 
Muhammadan institution (4 Mad. H. C. R. 23). See also 
T. L. R. Ill Vad- 95, X Cal. Reps. 529 ; 3 Bum. A. C. 75 ; 

16 W. R. 282 ; I. L- R. X Bom. 119 ; 3 Bom. L. R. 772- 

Remark. —Women can act as Mularcall'k (I. L. R. VIII Cal. 
73£, and I. L. R, XXXtV Cal. 118 (P. C.)) ; and as bungohis 
(No. 81 P. R 1902). 

87. By entering into a religious fraternity a 
person presumably ceases to be qualified to perform 
purely worldly acts, and loses all rights of inherit¬ 
ance in his natural family. 

Authorities. -No. 1 P. R. 1868 ; No. 15 P. R. 1874 ; No. 7 P. R. 
1892. Compare No- 82 P. R. 1883 ; No. 101 P. R. 1905 ; 
No. 106 P. L. 11. 1911. 

Exceptions. — BHrugis (No. 24 P. R. 1880). certain Udctsi sects 
in Jalandhar District (No. 2a P. R. 1881), and Dadupa■ th 
t’uki s in the Fero/.eporo District (No. 77 P. R. 191-). Ghar- 
bari Gosaius of the Kangra Valley marry, and are succeeded 
by their widows (No. 135 P. R. 1884) ; so also are Bairagis 
of Kulu (No. 36 P. R. 1914). See also as to Sudra ascetics in 
Trichinopoly (I. L. R. XXII Mad. 302). Cf. para. 30 ante . 

Remark. - For a short account of the origin and customs of 
these sects, see Colonel Henry Court’s translation of the 
Sikkhian de liai cli Vikhia , pages 106—114. See also Mr. 
Maclagan’s Census Report Jor the Punjab , 1891, Chapter IV, 
for an exhaustive account of all religious sects in this pro¬ 
vince ; and also Mr. H. A, Rose’s Glossary oj Tribes and 
Castes in the Punjab. 

88. The chelas or disciples attached to a religious 
institution are entitled to maintenance befitting their 
condition so long as they behave properly and 
observe a proper subordination to the head of the 
institution. 

Authority.—No. 84P. R. 1866. In certain cases this right is 
not lost bymarriago (No. 77 P. R. 1912). 
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89. All property acquired by individual members 
of a religious fraternity belongs, as a general rule, to 
the religious institution to which they are attached. 

Authorities. —No. 21 P. R. 1874 ; No. 41 d W. R. 1910. 

Exception. —Too 4/ tja•<: ir.-i of tho shrine of Data (ran/ B.i’sh 
at Lahore are pormittol to hivo piiv.ito property (No. 38 
P. R. 1883). S e as to Salhs (No. 136 P. R. 1889) ; soo also 
No. 109 P. ft. 1919. 

99. Except for necessary purposes, no property 
belonging to a religious institution can be perma¬ 
nently alienated. 

Authorities.—13 Mxi. In i. App. 270; X Mid. Jurist IS4 
No. 192 of 1880 ; No. 39 P. R. 1882 ; No. 136 P. R. 1889 ; 
No. 8 P. R. 1900; No. 9 P R. 1917. C.mp.iro 1. L. R. 
VI Bom. 596; XI ibid 192; XIX Bom. 271; XV 
Mad- 166; L. R. 2 In i. Ap;>. 143; 20 W. It. 471; I. 
L.R. XVIII Mil. 35); I. L. R, XXIII Vad. 271 (P. C.) ; 
I. L. R. XXVIII Mad. 391 ; l. L. R. XXXIV Cal. p.go 
253; 11 O. W. N. 18); 17 VI. L. J. 10. Tin p-wers 
of a Mihant in respect of tho endowed property are 
very a mi log us to tli9se of a Hindu widow (No. 3 P. R. 
1903 and No. 18 P. R. 1913). As to tho duty of a person 

alvancing money to a Mahant, see No. 13 P. R. 1903 As 

an instance whore a so-called Snjjada Nathin was lield 
entitled to will, see No. 107 P. R. 1917. 

Remark 1. —Tho sale of a religious to a person not in 

tho line of heirs is illegal (f. L- R. V[ M id. 76 ; XV ibid 
183 ; No. 106 p. R. 1892). See also as to this I. L R. 

VIII Cal. 733; 5 B. L. R. 617 ; 6 B, L. R. 727 ; I. t. R. 

IV All. 81 ; 1 C. W. N. 493 ; I. L. R. XXIV Cal., page 91 ; 
I. L. R. X'X Mad. 214 ; and rf. I. L. R. XXIX Mad. 283 : 
I L. R. VJ Bom. 298 ; I. L R XXIII B^m., pages 135, 136. 

Ram xrk 2.—.VI persons, including worshippers, interested 

in the maintenance of the institution and the preservation 
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of the property attached to it, have a loevt ttandi to 
challenge impr/per alienation (No 66 P. R. 1892; No. 81 
F- R. 1892; No. 29 P. R. 1897). But see para. 92, 
Remark 1 and Remark 4, potl. 

Remark 3. —After a very long period a Court may presume 
that an alienation was mido for ne essity (I. L. R. XIX 
Mad. 485). A suit by a Mnhant to set aside an al enation 
of ujukf property by his predecessor must be brought within 
12 yeais of his appointment as Mahant (No. 30 P. R. 1908, 
F. B.) 

91. The following- are instances of a necessary 
purpose within the meaning of the last preceding 
section :— 

(a) To defray the proper expenses of keeping 
up religious worship. 

(b) Repairing temples or other buildings con¬ 

nected with the institution. 

(c) Defending hostile litigious attacks. 

Remark. —The litigation must have been carried on 
in furtherance of tho objects of the institution and by 
the duly qualified head of the institution (I. L. R. XVI 
Mad. 67). 

(1) Paying revenue and other charges on lands 
attached to the institution. 

Authority.— X Mad. Jurist. 184. Seo also 10 C. W. N. 1030. 

Remark. —In considering whether it was necessary to raise 
any particular sum for the purposes of the institution, the 
inoome, as well as the necessary expenses of the instituti m, 
must be taken into account, and only such sum as may be 
deficient for the latter can be validly raised by a charge on 
the property of the institution (No. 39 P. R. 1882). See 
also No. 3 P. R. 1902; No. 45 P. R. 1903; and No. 31 
P. W. R. 1916. 



188 


RELIGIOUS 1XSTITUTT0XS & WAKF PROPERTY. [92] 


92. The Mahant or Manager of an institution 
may be expelled for misconduct or incompetency. 

Authorities.—No. 81 P. R. 1S69 ; No. 1197 of 1877 ; No. 10S9 
of 1881 ; No. 105 P. R. 1892 ; No 3 P. R. 1899 ; No 53 
P. R. 1904 ; No. 15 P. L. R. 1905 ; No 13 P. L. R. 1906 ; 
No. G P. R. 1911. Compare T. L. R. I M ul. 235 ; VI Cal. 
Reps. 265 ; I. L. R. XTII Mad. 214 ; and XXI Mad- 179 ; 
Wilson’s Digest of Anglo Mahammadan Law (2nd Edition), 
paras. 332, 333. 

Remark 1.—The worshippers of a mosque or the trustees of an 
endowment may possess the right to sue for the removal of 
a Mahant or to contest alienation of property belonging to 
the institution (No. 81 P. R. 1869; No. 2063 of 1880; 
No. 75 P. R. 1SS4 ; VIII Suth. W. R. 313 ; No- 27 P. R. 
1885 ; No. 94 P. R, 1885 ; No. 66 P. R. 1892 ; No. 87 P. It 
1892 ; No. 27 P. R. 1897 ; No. 122 P. R, 1890 ; No. 7 P. It. 
1908). But the right must ho shown to bo exerciseable by 
general or special custom (No. 122 P. B. 1890 and No. 52 
P. L. R. 1905). Cf. I. L. R, XVII Mad. 117 as to the power 
of a committee of headmen to oust the Vicar of a Roman 
Catholic Church. Art. 120 of the Limitation Act applies to 
such suits (No. 53 P. K- 1909) 

Remark 2. — 111 a suit for the removal of a Miliant, the value 
of the suit both for the computation of Court fees and for 
purposes of jurisdiction is determinable according to the 
amount at which the relief sought is valued in the plaint 
or memorandum of appeal (No. 58 F- R. 1893). It is not 
necessary in such a suit, where the plaintiff does not seek 
possession of the property of the institution for himself as 
trustee or manager, to compute the Court fees on the value 
of such property (No. 56 P- R- 1895). 

Remark 3.—A suit by a person interested to contest an alienation 
of property belonging to an endowment does not fall under 
section 539 of the Civil Procedure Code (No. 94 P. R. 1885 ; 
No. 87 P. R. 1892 ; No. 122 P. R. 1890). 
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But a suit for the removal of a Mahant and the appoint¬ 
ment of another person in his place does fall under that 
section (No. 78 P- B. 1907 and No. 7 P. 11. 1908. See 
also I- L. It. XXIV Cal. 418 ; I. L. R. XXI Bom. 49; 
I.L.R. XX All. 46 ,1. L. R. XXI All. 200 ; I. L. R. XXVIII 
All. 112 ;2C L. J. 431 and ICO; I. L. R. XX Cal. 397. 
Contra, cf I. L. It. XVII Mad. 462 (F. B.) ; I. L. R. XVIII 
All. 227 ; and I- L. R. VIII Bom- 365). 

Remark 4.— As regards endowments to which Act XX of 1863 
is applicable, see No. 95 P R. 1900 and No. 7 P. R. 1908. 
In such cases a manager can be removed only by civil suit 
instituted with proper sanction (No- 7 P R. 1908). Cf- also 
I. L. It. XVIII All '27 ; I- L. R. XXIV Mud. 243, 219 
and 684 ; I. I.. R. XXVI Mud. 85 and 66; I. L. R XXXII 
Mad- 167 ; I. L. R. XXXII All. 461 ; 8 C- W. N- 404. 

93 . So long as he retains office he is presumed 
to have the sole management of the endowment or 
i n.-t i tut ion over which he presides. 

Au ltcnties. No 76 F R. I8C7 ; No- 86 P. R 190). He is 
h t, in the ? bsi m e of nny s{ e* ini (list-in to the contrary, 
i omul to re. (icr accounts N T o. S'J P l{. 19)1 cj. I. L. It. 
X V Mad. N). As to his position and powers see ante 
paia ( . 0 j nd as lc^uids binl see I, 1. R XXXII Cal. 
12 u (P. C.). 

Exception 1.—In small institutions, where tl e nt niter cf dis¬ 
ciples a e few, then 1 m ve an equal voice in the administration 
of the property (No. 7(1 P. R. 1867., 

Exception 2. -There may be two distinct heads one presiding 
over the spiritual affairs of the institution, called a Svjada 
Kashin the other acting as trustee tf its temporal affairs, 
and called a ilutawalli (No. 67 P II 1868). CJ. 6 Bom. 
L. R. 1058 ; 1. L. R. XXVII Cal. 674. r Jhe office of Aluta - 
walli is a personal trust, and cannot be transferred (X C al. 
L. Reps# 529). As to this, see also ante para. 90, Remark 1. 
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94 . The servants of a kh'inkah or other religious 
institution are ordinarily subject to the control of 
the head of that institution, who can engage or 
dismiss them at pleasure. 

Authorities.— Ro. 1 187 of 1879 ; No. 713 of 1892; No. 154 
P. R. 1888 (mujatvars of shrine in the Peshawar Dis rict) ; 
No. 6 P. R. 1911 (mnjaw.irs of shrine in the Attock District). 

Remark.—As to a khankah being a religious institu ion, see 
No. 106 P. R. 1892. 

95 . To constitute property wal f there must be a 
special and absolute appropriation of the property 
to religious or public purposes. 

Authorities. —Moo. Ind. App. 421; No. 67 P. P. 1868; 
I. L. R. XVII Cal. 408; XVIT Bom. 1; XX Cal. 116 
(F. B.) Compare 8 W. R. 313 and authorities cited in 
Explanation 3 infra. 

Explanation 1 —The mere fact of the owner of land having 
erected a temple and planted a giove thereon would not of 
itself without any further evidence indicate a dedication to 
the god and a cessation of the rights of piivato ownership 
in respect of sneli land (L L. R. XVI All. 412). No 
particular ceremony of dedication is necessary, but there 
must be a clear declaration (No. 33 P. II. 1917). See 
the facts of the parti* ulnr case which were consistent with 
no dedication having taken place. See also No. 92 P.R. 1917. 

Explanation 2. —A ivakf cinnot be created of shines in a 
Limited Lial ility Company (IX Cal. Reps. 66 and 10 
C. W. N. 66). lut see 1. I. R. XXIV All. M0 and 2 
C. L. J. 218; and Wilson’s Digest of An^lo- Muhammadan 
Law (2nd Edition \ page 361. As to a w%kj of the profits 
of land apart from the land itself, see 2 Cal. L. J. 16. 

Explanation 3.—Nor for the purpose of creating a mere 
family settlement without a charitable object tXBom. H. 0. 
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Peps. 7 ; VIII Cal Reps. 161 ; IX Cal. Reps. 66 ; I. L. P. IX 
Cal. 176 ; 1 . R. XVII Ind. App. 28 ; XIX ibid 170 ; I. L. R. 
XIX All. 211 ; I. I. R. XVIII Mad. 201 ; I. I. R. XXV 
All. 236 P C.) ; I. L. R. XXII Cal. 619 and 098; 2 All. 
J,. J. 519 ; I. L. R. XXIII All. 233 ; I. L. R. XXVIII All 
633 ; I. L. R. XXX CM. 0 -6 ; I. L. R. XXXIII Cal. 511 ; 
5 l orn. L. R. 024 ; 8 Pom. L. R. 215) ; Wilson’s Digest 
of Anglo-Muhammad an Law (2nd Edition), para. 323. And 
see also the Mussulman Waqf Validating Act (VI of 1913). 

Illustrations :— 

1. Property attached to a khanhah and not specially 
devoted to religious uses is subject to the ordinary laws 
of inheritance (No. 07 P. R. 1808). Cf No. 106 P. R. 
1892 and No. 1<>1 P. R. 1905. 

2. A grant of land to a man in consideration of his acting 
as Imam of a \iliage is only in the nature of a special grant, 
and tenalle during the pleasure of the grantors (No. 70 
P R. 1868). 

3 A brques* by a Mu! ammadan of the rents of a certain 
house in tru t for his childien, with a direction that after 
the death cf the last survivin. child such reirs shou'd be 
|> id to the Committee of the District Chaiitable Society, 
the heirs not having assented to the gift, is invalid (IX Lull. 
Keps. 66\ Contra , 1 L. R. XXIV All. 190. 

4 A devise to dhann lya Hindu is too general and too 
indehni e, and thetefore void (l. L. R. XXII l Bom. 725) 

5. A Muhammadan tomb cannot be said to be waqf 
(Nos. 33 and .07 P R. 1917). 

6. My place dedicated for prayer, even if for exclusive 
use of one sect, in iy be waqf (I. L. R. 1 Lahore 317) 

Remark —De ivory of j ossession is a necessary condi ion for 
the validity of the waqf ( No 14 P- R. 1896 ; T. L R XXXI 
Bom 250 ; Wilsons Digest of Anglo- Muhammadan Law 
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(2nd Edition) para. 320). As to delivery of possession of 
property in the possession of tenants see No. 92 P- R. 1917* 
It is lawful, however, for the wakif to constitute himself 
Mutawalli • But if the wakif dies without doing so and 
before actual delivery of possession to the Mutawalli or to 
the beneficiaries of the trust, the wagf is null and void. 
An exception is made by the Hanifi Law in the case 
of a dedication for public purpose, in which case no 
express delivery of possession is necessary for the use 
of it by any individual is sufficient to constitute a valid 
w'qf (I. T. R. XIV All. 429 ; cf a so 1. L R. XXIV All 
231 to 257). But see I. L. R, XXV All. 236 (P. CO, which 
overrules I. L. R. XIV All. 429, and decVlcs that a wakf can 
be creited by will both according to Sunni and Shiah 
Muham adm Law. See a\so Wilson’s Digest of Anglo- 
Muhammadan Law (2nd Edition \ para. 483. Cf. also Muham¬ 
madan Law by Syad Amir Ali, 2nd Edition, pa^e 395. 

96 . Property once legally constituted wakf can¬ 
not be reclaimed by the former owner. 

Authorities. -No. 100 P. K. 1 "68 ; No. 33 P. R. 1917; Wilson’s 
Digest oj Anglo Mnlammndan Law C~i.il Edition), para. 3^0. 



CHAPTER VII. 

PRE-EMPTION. 


INTRODUCTION. 

The law of pre-emption, although probably introduced into 
India by the Muhammadans—for the Hindu Shastras have 
no provisions on the subject—is not absolutely peculiar to 
the Muhammadan law. It was, for instance, not an un¬ 
usual stipulation to embody in a Roman contract of sole 
that if the purchaser thought of selling the property the 
vendor should have a right of pre-emption, either 09 
terms arranged when the original contract was made, or 
on terms ottered by auy third person who might be will¬ 
ing to buy it (Moyle, Contract of Sale in the Civil Law, 
page 17G). A similar right of re-purchase was ordained by 
the Law of Moses, not only in favour of the vendor, but, in 
case of his poverty, in favour of any of his kin (Levit. xxv, 
24-28). We find it also maintained in the French law under 
the name of Droit cle Remove or la faculte de rachat (Code 
Civil , 1659-1073), and in the It lian code under that of 
diritto di riscatto (Codice Civile , 1515-1528). And so in 
India a contemporaneous agreement for re-conveyance is 
occasionally met with (I. L. R. XVI Mad. 80; XII All 
387 ; XIX All. 434). But > part from the above provision 
the application of a law of pre-emption with the object of 
preventing the admission of strangers into a community is 
at least as old in Roman Jurisprudence as a Constitu¬ 
tion published in the reigns of the Emperors Leo and 
Anthemius of the 1 st September 468 4. D. (vide C. XI, 55) 



194 


PRE-EMPTION. 


and the Roman law also conceded a right of pre-cmp- 
tio i to t^c Fixe as in certain cases (C XI. 6,1) and to the 
dominus directns, or owner of a fundus emphyteutieariux, 
in the case of an alienation of a perpetual tenure called 
emphyteusis. The procedure prescribed by Justinian (ride 
(J. 4, 66, 3) for the emphyteutic (or lessee) to adopt if he 
was desirous of selling his tenure is very similar to that 
proscribed by the Punjab Laws Act in Sections 13 and 
14 as amended by Section 2 of Act VII of 1878. More¬ 
over, the distinction recognized by Roman Jurists bet¬ 
ween the Roman action of rerneatio and that (as explain¬ 
ed by Cujas and others) of prulimests, a (Jreok word 
signifying the same thing as pre-emption (of. Merlin, tit. 
Retrait ), may well be used also to mark the distinction 
between a suit, brought by an agnate or by one of the 
village proprietors to contest the power of a proprietor to 
alienate his land (para. 69 ante), and a suit brought with 
the distinct object of asserting a right of pre-emption on 
the assumption that the vendor has a power of sale, but is 
merely restricted in his choice of a purchaser. The distinc¬ 
tion is an important one, which should not be ’ost sight of 
in the disposal of cases which fall under one or the other 
category. For the law to be applied varies considerably 
according to the true nature of the case, and inattention 
to the distinction only leads to confusion of thought and 
the attempted evolution of false theories. 

In the Punjab, while a right of the former description 
is governed solely by custom, the operation of the law 
of pre-emption was until recently regulated partly by 
statute (the Punjab Laws Act, 1872, as amended) and 
partly by custom. But under the Punjab Pre-emption 
Act (Punjab Act I of 1913), which deals comprehensively 
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with the subject, custom is entirely excluded in pre-emption 
suits which relate to “ agricultural land ” and “ village 
immoveable property.” In a town, however, the existence 
of the right of pre-emption depends on whether a custom 
of pre-emption is proved to have been in existence in such 
town at the time of the commencement of the Act. On 
the other hand, all the incidents of such right (where its 
existence has been established) are regulated by the Act. 

The Punjab Pre-emption Act has very materially altered 
the law of pre-emption in this Province. Its provisions 
are set forth in extcnso in Part B. of this Chapter, but I 
have for many reasons decided to retain paras. 97 —127 of 
the “ Digest,” as they appeared in the two last editions, 
with such modifications only as were rendered necessary 
by subsequent decisions of the Courts. 

(/I) THE LA W OF PRE-EMPTION UNDER THE 
PUN JAR LA WE ACT, 1872, AND CUSTOM. 

97. Pre -emption is a ri^lit to acquire by pur¬ 
chase immoveable property in preference to all 
other persons. 

Authority. —Section 9, Act IV, 1872, amended by ~ ct XII of 
1878, Section ?. As to the efieot of the Punjab Alienation 
of Land Act, 1900, upon this right of pre-emption, see 
No. 15 F. R. 1905. Of. also No. 87 P. A. 1906. 

Explanation 1. — Under the Punjab Laws Act, 1872, pro. 
emp' ion is not one of the matters specified in Section 5 to be 
regulated by Hindu or Muhammadan law in the absence of 
proof of special custom. Nor agair, since the subject of 
pre-emption is specially dealt with by other sections of the 
Act, can it be regarded as a matt* r to be decided on grounds 
of equity aid good conscience under Section 6. The light 
must either be based on the provisions of the Act or on a 
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local custom utler the op ra\i n of Sections 7, 11 # or 12 of 
the Act <N . 8 P. H. 189 5; No. 109 P. R. 1900). Never, 
theless the Punjab Courts have followed the Allahabad 
Court in resorting to Muhammadan law for the principles 
of equity in pre-emption cases. 

Explanation 2. — Immoveable property ideludes land, beneSts 
to arise out of land, and things attached to the earth, or 
permanently fastened to anything attached to the eirth 
(Section 2, clause 5, Act J of 1868 ; and Section 2 (26) of 
Punjab Act, T of 1898), and includes trees standing on 
tho land (No. 108 P. R. 1919). 

Illustrations : — 

A huq bUwaJari. or allowance of 10 per cent, on the 
revenue, is immoveable property within the meaning of this 
section (No. G1 P- R 1876). Compare XHI Ben. L Reps. 
254 P. C. So is the right to use water of a perennial 
stream (No- 11 P, R. 1898). For other illustrations see 
No- 111 P R. 1890 ; No. 62 P. R. 1891 ; Nos. 20 and 41 
P. R. 1892; Nos 40 and 4G P. R- 1893; No. 18 P. R. 
1897; No. 77 P. R. 1901; Nos. 14 and 16 P. It- 1905 ; 
Nos. 12 and 51 P. R. 1907 ; No. 13 P. R. 1915 ; Nos. 91 and 
108 P. R- 1919. 

Explanation 3. —A permanent transfer of land in a village 
f)r a sum < f money, plus something that is not money, does 
not, merely because of such addit on, of necessity ceas^ to be 
a sale within the meaning of this section (No. 29 P. R. 
1893). Cf also No- 111 P. R. 1885; No. 97 p. R. 1900; 
No. 82 P. R 1915, and C. A. 2918 of 1918. So also an 
assignment of immoveable property for money plus favours 
and past services amounts to a “ sale ” within the meaning 
of Section 9 of the Punjab Laws Act (No. 3 P. R. 1903 
and No. 23 P. R, 1906). 
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Remark I. —The circumstance of the vendor being a Christian 
does nob prevent a claim to pro emption arising. The ques¬ 
tion in all such cases is whether the plaintiffs are persons 
entitled by the Punjab Laws A cl and the custom of the 
place to purchase the property in suit in preference to the 
persons to whom it has been sold (No 23 p. It. 1875). 
Compare X Ben. L. Heps. 117 ; also C. A. 2525 of 1916. 

Remark 2 —The right of pre-emption cannot be claimed by 
one person against another person who has equal rights 
with himself (No. 94 P. R. 1904, F. B. ; No. 83 P. R. 
1907 ; No. 21 P. R. 1908, and No. 91 P. R. 1909). The 
ruht can only be claimed by one who is himself a proprietor 
of the property by virtue of which pre-emption is claimed 
(IX \V. It. 455) or possesses statutory qualifications entitling 
him to pre-empt. A person may lose his right of pre^ 
emption if lie parts, voluntarily or involuntarily, with such 
property before or pending a suit for pre-emption (No. 49 
P. R. 1901 ; No. 95 P. R. 1901 ; No 32 P- R. 1902 ; No. 44 

P. It. 1903 ; No. 47 P. L. It. 19)5 ; Nos. 124 and 133 P. R. 

1907 <F B.) ; Nos- 90 and 91 P. It. 1909. 

A pre-emptor does not lose his right «.£ pro emption 
because the property in suit has been resold, pendente lite 
and before decree, to a person with equal rights of pre¬ 
emption (No. 46 P. It. 1902). In this case the doctrine 
of lie pendent was not discussed, but that doctrino has 
been held to apply in suits for pre-emption (No. 11 p. R. 
1893 ; 37 P. R. 1894 ; No. 7 P. R. 1906 ; I. L. R. XXIII 
All* 247 ; and I, L. R. XXX All. 467. See, however, 
No* 124 P. L. R. 1904 ; No. 32 P. It 1899 ; Nos. 30 and 53 

P. R. 1911 ; and No 7 P R. 1910). In C. A. 1224 of 

1890 and No. 26 P- R. 1908 it was held that the doctrino 
of lie pendens has no application where the prop rty is sold 
by the vendee during the pendency of a suit to a person who 
has a right of pre emption superior to that of the plaintiff in 
such suit, and has not lost such right by expiry of time (No. 30 
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P. R. 1911). Sec also Nos. £0 and 91 P. It. UK)!). But 
he may lose his right if, prior to the institution of such 
suit, the property is sold to a person with equal rights of 
pre-emption (No. 138 P. R 1884; No. 69 P. \i 1898; 
No. 73 P. 11. 1898). But tlie vendee* cannot defeat the pre- 
emptors right by himself acquiring a right of pre-emption 
after institution of the pre-emptor’s suit (No. 91 P. R. 
1909, F. B., overuling No. 124 P. R. 1907). Cf. No. 45 
P. R. 1900 ; No. 112 P- R. 1907 ; I. L. R. XXIX All. 
125; I. L-11. XXI All. 374; I- L It. XXXI All. 530; 
I. L. R. XL- All. 572 ; XVIII A. L J. 220 ; LIV Ind. Cases 
371. 

As to the case of a vendee who has an equal right with 
the pre-emptor in virtue of other property possessed by him 
parting with such property patdeule lilc t see No. 4 4 P. R. 
19)3 and No. 25 P- R. 1908. A pro emptor who has 
obtained a decree does not lose his right because, pending 
appeal, he parts with the property whereby he had the right. 
(C- A. 532 of 1910 ; and see also No. 80 P R* 1911 and 
No. 67 P. R. 1912). 

A widow representing the estate of her deceased husband 
can assert the right (No. 6 P. R. 1883 ; No- 87 P. R. 1896). 
CJ. I. L. R. I All. 452 and L L. R. XX AM 148, but not 
merely as holding a share on partition in lieu of main¬ 
tenance (I. L. R- XIX All. 324 an 1 No. 46 P. R. 1914). 
But a son in the lifetime of his father is not a co-sharer 
within the meaning of Section 12 of the Punjab lavs Act 
(So. 82 P. R. 1880 ; No. 100 P. 11, 1900). Nor by Muham¬ 
madan law can a Afutawalli cl dm pre-emption on the ground 
of the contiguity of wakf property {No. 1525 of 1882). 
But see contra No. 153 P R- 1884 (where, however, the 
authorities do not seem to havj been fully considered). The 
proprietor of a dharamsala may claim pre-emption (No* 153 
I\ R. J884 ; No. 1 )D P. II. 1885). CJ. LL. R. XXVT All.212- 
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Remark 3 —The nature of a pre-emptive right being a per¬ 
sonal privilege exercisable od1> by the pre-emptor for his 
own benefit, his suit must fail if it be established that in 
suing lie is seeking the benefit of it not for himself but for 
another (per Bullock, J., in No. 1‘39 P. It. 1894 and No. 19 
P. R. 1898). But a pre-emptor is not disentitled to a decree 
merely because, in order to raise funds for the maintenance 
of his suit, ho has entered into an agreement with other 
persons as to the disposal of the land when he obtains it 
(No. 19 P. R. 1898 ; No. 10 P R. 1902 ; No. 67 P. R. 1907 ; 
Nos. 7 and 58 P. R. 1912, and No 103 P. R. 1914). Nor is 
the Court concerned with the motives which induced the 
pre-emptor to claim the right (No. 87 P. R 1896 ; C* A. 1916 
of 1916). But see C. A. 2739 of 1914 

The right of pre-emption is a jus ad rem alienam acquiren - 
dttm, and not a jus in re aliena (No- 136 P- R. 1891 ; No. 95 
P. It. 1901 ; No. 94 P. R, 1902 ; No- 124 P. R. 1907 ; Nos. 
90 and 91 P R- 1909. But see No. 37 P. R. 1888). Such 
a right cannot be transferred to another so as to clothe him 
with the l ight of a pre-emptor (No. 136 P. R. 1894 ; No. 95 
P. R. 1901). But this rule does not apply to transfers bv 
inheritance, as regards which the general principle is that the 
ri*ht of pre-emption passes with the property by virtue of 
which the deceased claimed pre-emption (No. 133 P. R. 1907, 
F. B.) See abo No 98 P. R. 1898 ; I- L. R. VII All. 535, 
V. B., and I. L. R. XXXVI Bom. 140. 

98. It arises in respect of sales (whether under 
a decree or otherwise) of immoveable property and 
of foreclosure of rights to redeem such property. 

Authority. — Ibid. In the case of foreclosure of a mortgage by 
way of conditional sale, the light of pre-emption accrues 
from the date of the expiration of the year of grace allowed 
to the mortgagor under Regulation XVII of 1806 (No. 106 
P. R. 1901, F. B., overruling No. 82 P. R. 1880). 
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Explanation 1.— 

(a) A perpetual lease does not give rise to a right of pre- 
eniftion merely on the ground that it is tantamount to a sale 
(No. 43 P. II. 1892). Nor does a mere ayreemenl lo $cll 
(No. 65 P. B. 1898 ; No. 40 P. R. 1911). 

( b ) Nor a bond fide exchange merely because the value 
of the properties exchanged is equalised by addition of a 
c mfaratively small sum of money, cr by the mere fact that 
the two deeds were drawn up contemporaneously, as the most 
convenient method to arrange the transfer (No. 97 P. R. 
1900). See also No. 12P- R. 1884 and No. Ill P. R. 1885- 
In 23 P. It. 1906 it was held that the mere fact that the 
consideration was stated to consist partly 4 f past services and 
natural affection did not make the transaction any the less a 
sale, the rest cf the consideration being money paid or to be 
paid. See to a like effect No. 2 P- R. 1903. Where a 
transaction was of a mixtd character, partly sale and partly 
exchange, a d it was impossible to sepaiate the two, it was 
held in No. 82 P- R. 1915 that no right of pre-emption 
existed- 

(c) The mere fact of a deed of absolute sale being 
accompanied by another giving a right of repurchase will 
not for that reason alone constitute the trai s&elion one of 
mortgage, but he intention of the parties must be gathered 
from the terms of the deeds or from the surrounding circum¬ 
stances, or from both (I. L. R. XIX All. 434). See also 
I-L-R. XII All. 387 (P. C.) and LL. II. XXII All. 147 
(P.C.). 

Explanation 2. —But a transaction which is described as a 
gift, mortgage or lease may be proved by a third party, such 
as a pre-emptor, to le in reality a sale (No- 117 P. R. 1890 
(F B-) ; No. 817 of 1895 ; No. 145 P. R- 1906 ; No. 78 P. R. 
1904 ; No- 127 P. L. R. 1902 ; No. 70 P. R. 1916 ; No- 101 
P. II. 1918, and I- L- R, XL All. 322, and see Section 4 (2* 

the funjab Pre-emption Act, 1905) ; and he may also show 
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that what was described as a sale was in reality not a sale 
(No. 61 P. R. 1895). Cf I- L. R. XIII Mad. 494 ; XVI 
ibid 80 ; and IX Cal. 898. Eut the vendor and vendee 
may be estopped from denying the nature or terms of the 
transaction (No. 6 P. R. 1914)* 

Remark. —The onus of proving that a transaction is other 
ttan the document evidencing it represents it to be is cn 
the party who alleges it, and if there is a reasonable doubt 
on the point, the Court should incline in favour of upholding 
the transaction as embodied in the deed- The mere fact of 
the conditions in the deed being onerous would not irre¬ 
sistibly lead to the conclusion that what purported to be a 
mortgage was in reality a f-ale unless they were of such a 
character as to plainly exclude the possibility of redemption 
(No. 100 P. R- 1895 ; No. *20 P. R- 1899 ; No. 19 P. R. 19C5 ; 
No. 127 P. R, 1902 ; No. 145 P- R- 190(3 ; No- 67 P. R- 

1912 \ See Section 4 of the Punjab Pre-emption Act, 

1913 (post'- 

Rut in a suit between the parties to a deed themselves or 
their representatives in interest, the document must be 
construed by reference merely to its terms, and evidence of 
conduct and the like is not admissible for the purpose of 
construing it (1. L. R. XXil All. 149 (P C-) ; I. L. R. 
XXVII All. 612; I. L. R. XXII Rom. 215; T. L. R- 
XXX Rom. 119 and 426 ; I. L. R. XXV Mad* 7 ; 7 Pom. 
L. II. 661 ; 8 Bom. L. R. 287 ; I. I. R. XXVIII Cal. 70 ; 
and see No. 6 P. R. 1914 ; No. 72 P- R. 1901 ; No. 71 
P. R. 1918). 

But see as to this I. L. R. XXV Cab 603 (F. B.) ; I. L R. 
XXVIII Cab 256 and 289. 

1LLUSTRATIONS:— 

1. A transfer of half a well with land attached in ud/ilapi 
tenure is a sale (No. 157 P. It- 1883 ; No. 25 P- R. 1913). 
Ct C- A. No. 1130 of 1882 and C- A. No. 885 of 1903. 
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2. A transfer on basis of an agreement that if the trans¬ 
feree brought a suit for the transferor to recover certain 
land and supplied funds for prosecuting the suit, the trans¬ 
feror would transfer half the land recovered to him is a 
sale (No. 54 P R 188!) and 0- A. No. 1366 of 1907). 
A transfer of property by a Muhammadan to his wife 
in consideration of a cert mu sum due by him to her as 
dower is not a sale, but a gift (No- 88 P. R- 1901 and 
Note; No. 86 P- R. 1902)* Put contra , see I. L. R. V. 
All. 65 and I. L. R, VIIT All. 178. 

Remark 1. —Local custom at times recognises a claim to pre¬ 
emption in the case of mortgages, and where such a custom 
is pioved to exist, effect must be given to it (No. 53 P. R. 
1877; No. 49 P. R. 1878 ; No. 103 P R. 1885; No. 10 
P. R. 1887; Nos. 102 and 121 P. R. 1888; No. 378 of 
1892 ; No. 70 P* R. 19'>5). Cf para. 122 infra. See contra , 
No. 33 P. R. 1890. Where certain entries in the I Va}ib-nl- 
art were to the effect that there had been no mortgage or 
sale in the village up to 1842 and 1880 respectively, but 
that every co-sharer was thenceforward to be at liberty to 
mortgage or sell his share for necessity or to pay arrears 
of Government revenue, provided that he first ottmed the 
said share to certain specified persons, and it was urged on 
b.half of plaintiff that these entries either (a) established 
a custom in his favour, or (6) evidenced an agreement 
sufficient to support his claim, it was held (i) by the Fall 
Bench that these entries were not agreement 0 , and (ii) by 
the Divisional Bench that they were sufficient evidence of 
the custom set up (No. 98 P. R. 1894 K 

Remark 2.— Pre-emption arises in respect of land sold by 
auction in execution of d cree The pre-emptor in such a 
case is entitled to claim the prope ty at the price at which it 
was sold and not at what may be the, market value. If the 
purchaser happens also to 1>6 tile decree-holder, he may also 
claim the costs incuncd by him in defending his title 
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subsequent to the sale (No- 574 of 1884). Under the present 
law there is no pre-emption of sales in execution of decrees 
for money 

Remark 3.— Tn the absence of a local custom there is no 
right of pre-emption upon the sale of a kutra or square 
comprising shops in a city (No. 64 P. II- 1887). See also 
No- 1 l P- R. 11403 C katra or serai in Lahore City)- 

99. When any person proposes to sell any pro¬ 
perty, or to foreclose the right to redeem any pro¬ 
perty in respect of which any persons have a right 
of pre-emption, he shall give notice to the persons 
concerned of the price at which he is willing to sell 
such property or of the amount due in respect of 
the mortgage, as the case may be. 

Authority.— Section 1-4, Act IV of 1872, as amended by 
Section 2, Act XII of 1878- 

Explanation.—A mortgagee taking measures under Regulation 
XVII of 1806 towards foreclosure of a mortgage shall be 
deemed to be u proposing to foreclose ' J within the meaning 
of this section (No. 35 P. R. 1*81). See also No. 155 P. R. 
1882 ; No. 157 of 1886 ; and No. ‘30 P. R- 1887, 

Remark 1 —Where there has been no completed sale, but 
merely a proposal of sale which the owner of the land was 
entitled to revoke at any time before acceptance, a suit to 
enforce pre-emption will not lie (No. 65 P- R. 1898). When 
a vendor issues a notice under the Punjab Laws Act of his 
intention to sell, he docs not thereby deprive himself of his 
right to realize for his property any price w hich the vendee 
is prepared in good faith to pay or agrees to pay, the only 
effect of the issue of the notice being to reduce the period of 
limitation or possibly to extinguish tie pre-emptor’s right 
altogether if he refuses to buy at the price named, and it is 
found that this price has been fixed in good faith (No. 30 
P. 1L 1807). Ch No. 13 P- It. 1900. 
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Remark 2.—The notice must be given by the person proposing 
to sell or foreclose. Thus a notice from the vendee has been 
held to bo insufficient (No. 55 P. R. 1873). It must also 
be given before a sale is concluded or the mortgage is fore¬ 
closed (No. 90 P. R. 1887). 

Remark 3. — The notice must state the price at which the 
vendors are willing to soil and must contain the whole 
property intended to be sold (No. 53 P. II. 1917). 

100. Such notice shall bo given through any 
Court within the local limits of whose jurisdiction 
the property or any part thereof is situate, and shall 
be deemed sufficiently given if it be stuck up on the 
chaupal or other public place of the village, town or 
city in which the property is situate. 

Authority— Ibid. 

Remark —'Ihe notice to be valid must bo given through a 
Court , and the latter part of the above section relates only to 
service by the instrumentality of the Court (No- 90 P- R* 
1887 ; No. 74 P. R. 1915), Jtut a person entitled to notice 
may waive his right to receive it, although a mere omission 
or refusal to accept an oral offer of sale will not of itself, 
without some positive act of the pre-emptor discharging the 
vendor, be deemed to constitute such waiver (No- 52 P. R. 
1880 ; No. 112 P. R. 1882 ; No. 155 ibid ; No. 24 P. R. 1887 ; 
No. 1049 of 1885 ; No. 139 P- R. 1894). Waiver may Lc 
inferred from conduct, as where the pre-emptor himself 
suggested the transaction to the purchaser or acted as agent 
(No. 7 E R. 187G ; No. 8(5 E L R* 1910 ; No. 145 P. L. R. 
1912; I. L. R. I Lahore 51), or guaranteed the purchaser 
against eviction, or attested the deed of sale with the intention 
of relinquishing his own claim (No. 8 P. R- 1882 and No. 25 
P. R. 1903 ; No. 7 P. R. 1912 ; No. 106 P. R. 1916 ; Nos. 8 
and 82 P. It. 1919). But where a pre-emptor continues to 
assert bis pre-emptive right, and on the strength of that right 



[ 100 ] 


PRE-EMPTION. 


205 


and in his character of pre emptor offers to take the property 
from tho parch is i’ by paying him the sale-price without 
resorting to and with a view to avoid, litigation, he cannot 
he said to have acquiesced in the sale and waived his right of 
pre-emption (I. L. It. XVI All. 300 ; I. L. R. XIX All. 334). 
Compare some instructive remarks on this subject in Voets 
Comment ad Pandect, lib. 13, tit- 3, Section Iff. Waiver 
is not to be inferred from the mere presence of the pre-emptor 
at a sale, or by his bidding at such sale (No. 7"< V • R. 1381 ; 
No- 105 P. L. R. 1905; No. 7 P. R. 1912), or by his silence 
or by a mere willingness to acquiesce in a sale unaccompanied 
by any 7 positive act or other conduct whie h would operate as 
an estoppel (No. 20 P- It. 1881), or, where the pre-emptor was 
a professional petition-writer, by his merely making a rough 
draft of the deed of sale (No. 100 P. R. 1885). Nor does a pre- 
emptor who hoi is a mortgage over the land lose his right by’ ac¬ 
cepting the mortgage money’ from the vendee (No. 37 P.R. 1908; 
I. L. It. XXXV Cal. 402 P. C. ; but see No. 151 P. L.R. 1906). 
Accepting a mortgage from the purchaser to enable him to 
jay the purchase money’ without any reservation of his own 
right of pre-emption amounts to a waiver on the part of the 
pre-emptor (No. 22 P. R. 1881\ So also a pre-emptor who 
has once waived his tight to accept or insist upon an offer of 
sale cannot aft rwards come forward and re assert his right 
against another person who has claimed pre-emption in the 
same sale and obtained a decree in his favour (No. 42 P. R. 
1878 ; No. 106 P. R, 1880 ; No 35 P. R. 1881 ; No. 25 P. R. 
1903 ; No. 1)6 P. R. 1916 ; I. L. R. XL All. 690). Compare 
15 W. K. 247, 18 ibid 401, 24 ibid 198. See further as to 
waiver by conduct, No. 19 of 1880 ; No. 22 P. R. 1903, and 
No. 74 P. R. 1915. Waiver by 7 a subsequent vendee in 
favour of the firsb vendee will not prevent the former plead¬ 
ing his own \ re-emptivc rights against a pre-emptor 'No. 8 
P. R. 1919). Cut a waiver by a guardian, who was also a co- 
pre-emptor irl his own right, may be refer led to his own inter¬ 
ests an i not to tho 30 of the minor (N>. 121 P.R. 1889 ; No. 7 



206 


MtE-EMPTION. 


I'lOO-lOl] 


P. R. 1912, but see No. 24 P. It. 191«i). Where a guardi ui 
temporarily leased a small portion of the property sold, it 
was held that there had been no waiver or estoppel (No. 2 
P. R. 1903). As to waiver by representatives of village 
operating against all villagers, see No- 82 P. It- 1919 P- C. 

101. A person receiving notice in the manner 
prescribed in the last preceding section shall he 
deemed to lose his right of pre-emption unless within 
three months from such notice lie pays or tenders to 
the person proposing to sell the price specified in 
such notice, or the fair market value of the property, 
or deposits the same in the Court from which the 
notice issued. When any money is so deposited, 
the Court shall give notice of such deposit to the 
vendor. 

Authority. -Section 14 ifrd. 

Explanation 1. —The day on which the notice is given must 
lie excluded in computing the three months (No. 114 P. K. 
1891), and if a sale is made before expiry of the three 
months’ notice, the issue of notice will not allect the pre-emp. 
tor’s right (No. 53 P. U. 1917). 

Explanation 2.—To constitute a valid tender, there must be 
an actual production of the money, unless the production is 
dispensed with by an express declaration or equivalent act 
of the person proposing to sell. A mere expression of willing¬ 
ness to pay what may be found to be tbe fair market value 
inserted in the plaint is not equivalent to a tender (No. 46 
P. R. 1883). 

Explanation 3. —The fair market value shall be deemed to be the 
value at which land uf the same description with similar 
advantages is ordinarily sold in the neighbourhood. 

Explanation 4 —It shall be held to include not only the value 
of the land, but of all accessory rights and interests, such as 
p, share in the shamilat of tbe village (No. 12 R. 1873), 
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Explanation 5. — Ami shall be calculated tor the purposes of 
a suit at the time of action brought, due regard being paid 
to all improvements bond fide effected by the purchaser since 
tho date of sale (Nos. 34 and 74 P. R. 1875 ; cj. No. 38 P. It. 
1889; No. 91 P. It. 189*2; No. 93 P. It. 1902, but see 
No. 12*2 P. It* 1907). On the other hand, profits accruing 
between the date of sale and the date when the pre-emptoi 
pays up the sale price in accordance witli a decree of Court 
belong to the original vendee (I* L* l\. XI [ A1'. 231 and 
No. 30 P. It. 1893 (see fo>t note, pigjs 138, 1G9) ; 93 P. It. 
1902 (page 420) ; I. L* It. XLIV GV. 675 P. C.). A pre- 
emptor is not liable for any burden, such as a mortgage, 
imposed on the property by the vendee after the sale and 
before the institution of the suit (No. 93 p. R, 1902 and 
No. 91 P. L. R. 1912). Rut the pre-emptor must repay the 
vendee any sum expended by the latter in redeeming a 
mortgage effeefced on tho property prior to the date of sale 
(No. 43 P. R. 1912). 

See also para. 112 pott, Explanation 5. 

Remark. —The question of what is the fair market value is a 
question of fact depending on the circumstances of each 
case, and is not open to contest in special appeal unless the 
Courts below have assessed it on a wrong principle (No. 994 
of 1879). The price actually paid is always an important 
fact to be duly considered in forming an estimate of the 
market value in connection with other facts (No* 101 P. R. 
1887 ; cj- No. 102 P. R* 1890 ; No. 75 F R. 1901 ; No. 6S 
P* R. 1902). Cf- also Section 27 of the Punjab Pre-emp¬ 
tion Act, 1913. 

102. When the right of pre-emption arises 
iu respect of the foreclosure of the right to redeem 
any property, any person entitled to such right 
jnay, at any time within three months after the 
giving of the notice required by Section 99, pay or 
tender to the mortgagee or his successor in title the 
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amount specified in such notice, or the amount really 
due on the footing of the mortgage, and shall there¬ 
upon acquire a right to purchase the property. 

Authority. —.Section 15 ibid- 

Explanation. —Tho day on which the notice is tfivon must be 

excluded in computing the period of throe months (No. 114 

P. R. 1891). 

103 On completion of the purchase the person 
exercising the right of pre-emption shall be bound 
to pay to the mortgagee or bis successor in title the 
amount specified in sucli notice, together with inter¬ 
est on the principal sum secured by tho mortgage, 
at the rate specified by the instrument of mortgage, 
for any time which has elapsed since the date of the 
notice, and any additional costs which may have 
been properly incurred by the mortgagee or his 
successor in title. 

Authority.— Ibid. 

104. A person entitled to a right of pre-emption 
may bring a suit to enforce such right on any of the 
following grounds, namely :— 

(<*) That no due notice was given as required by 
Section 99. 

(b) That the tender was made under Section 101 

or Section 102, and refused. 

(c) In the case of a sale, that the price stated in 

tho notice was not fixed in good faith. 

(d) In the case of a foreclosure, that the amount 

claimed by the mortgagee was not really due 
on the footing of the mortgage, or was not 
claimed in good faith, or that it exceeds the 
fair market value of the property mortgaged. 

Authority- —Section 16 ibid’ 
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Explanation* —A person acting benami for another cannot 
be said to bo entitled to a right of pre-emption, and the Court 
should refuse him a decree if it is proved ho is a mere 
nominal plaintiff ( per Bullock, J., in No. 139 P. R. 1894. 
But see opinion of Benton, J\, in the same ease). But a 
pre-emptor is not disentitled to a decree merely because, in 
order to raise funds for the maintenance of his suit, he has 
entered into an agreement with other persons as to the 
disposal of the land when he obtains it (No. 19 P. R. 1898 ; 
No. 10 P. It* 1902 ; No. 87 P- R. 1890 ; No. 68 P. R. 1907 ; 
No. 7 P. R. 1912; No. 103 P. R. 1911). But it is not 
competent to a pro emptor with superior rights to exclude 
a pre-emptor with inferior rights by agreeing to ^oll his right 
of pre emption to a stranger (No. 31 p. R. 1903). 

Remark 1.— * Good faith," as the English equivalent of tho 
Latin phrase bond Jid*\ has been construed to mean “ that 
belief which, though erroneous, was excusable in the parti 
cular instance ; or, in other words, that which stood on 
some reasonable ground,” per Peel, C. J., in La ay v. 
GubbinSy Taylor and Bell, 228 (n). Compare Vi Mad. 
H- C* Reps. 423 and XI \V. It. 389, and Stroud's Judicial 
Dictionaryy tit Good Faith , pp. 328-9. In the above section, 
however, as in Act X of 1897 (Section 3 (20), the words 
simply mean “ honestly,” that is to say, that the price insert¬ 
ed in the notice must be that which has actually been offered 
for the property by a person honestly wishing to purchase it, 
or which the owner has an ** honest ” persuasion should be 
realised by the sale. It does not follow, therefore, that a 
price higher than the market value is necessarily fixed in 
bad faith, as the difference may be satisfactorily explained 
(No* 69 P. R. 1882). A case might arise under the old law 
however, in which the price fixed was so obviously a price 
fixed with intent to defeat the right of the pre-euiptor as to 
indicate a transaction amounting to a fraud against the 
right, and in such a case it might very properly be held that 
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an offer at such a price, even if it was actually paid, was not 
a bond fide offer (No. 4 9 P. R. 1881). But see as to 
this No. 10 P. It. 1894: No. 24 P. It. 1901; No 
75 P. R„ 1901; No. 08 P. It. 1902; No. 1.3 P. R. 
1908. Under the present law inasmuch as the words u in 
good faith ” qualify only “ fixed ” and not “ paid ” when a 
particular sum has been paid, that is all that it is necessary 
to prove ; No. 2 P. R. 1918. the mere fact that the con¬ 
sideration consists of old debts made up largely of interest 
does not necessarily mean that the price was not fixed in 
good faith (No. 50 P. R. 1907; No. 77 P. R. 1901). Cf 
No. 22 P R- 1900. And see Sections 25 and 27 of the 
Punjab Pre-emption Act, 1913 

Remark 2. la pre emption cases where the plaintiff alleges 
and the defendant denies that the price stated in the deed 
was not fixed in good faith, the vendee should be called 
upon to prove as strictly as possible that the price entered 
in the deed of sale was actually paid. Tf the price entered 
in the deed of sale is the price actually paid, the onus of 
proving that it was not fixed in good faith lies on the pro- 
emptor. If the price actually paid is less, it follows that the 
price stated in the deed was not fixed in good faith. Cj. LT, 
Indian Cases 34; LTV Ind. Cases 95. The price actually 
paid is in general the best evidence of market value at the 
time of the sale (No. 102 P. R. 1890). 

Remark 3. — A person having a right of pre-emption does 
not lose it by refusing to purchase the property at the price 
at which it is offered to him, because lie believes that such 
price is in excess of the real price, where such belief is 
entertained and expressed in good faith (No. 38 P. R. 
1875; I. L. R. Ill All. 236; followed Weekly Notes , 
1882, page 137; XVI All. 247 (at page 249); X Cal. 
1008” ; No. 74 P R 1915). Nor by omitting to state in his 
plaint his readiness and willingness to pay any valuation which 
the Court might eventually fix (No. 178 P, R. 1882). But 
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under Section 14 (as amended) of Act IV of 1372 the 
preemptor is bound to tender the price ^hich he conceives 
represents the fair market value within three months of 
receiving notice of sale, and query , if he does not run the 
risk of losing his right altogether if it is afterwards found 
by the Court that the price stated in the notice was fixed 
bond fide, and is in excess of what he tendered? Compare 
I. L. R. II All. 753 and No. 38 P. R. 1875. 

Remark 4. — A clause in a waUb-uf-ar:: prescribing that the 
price must be determined by panchayai , is not one which 
can be legally enforced (No. 49 P. R- 1881). 

Remark 5*—A s to the value of a suit for preemption for 
purposes of appeal, see No. li t P. R. 1903 (l'\ II.) ; No. 29 
P. R. 1893; No. 94 P. R. 1890: No. 26 P- R 1914, and 
I. L. R. XL All. 303. 

105. If in the ease of a sale tin 1 Court finds that 
the price was not fixed in good faith, the Court shall 
fix such price as appears to it to be the fair market 
value of the property sold. 

Authority. — lb id. 

Remark 1.— Under the previous Act it was held that in tho 
absence of a different market value the Court could treat 
tho sum paid by the purchaser to the vendor as evidence of 
the fair market value of the property at the time when tho 
sale took place (No. 29 P. R. 1875). Compare No. 967 of 
1879 and No- 101 P- R. 1887. 

Under the Punjab Laws Act it is only where the Court 
finds that the price fixed was not bond fide that the other 
standard of valuation is to be adopted (No. 69 P. R. 188*2). 
See also No 102 P. R. 1890 (and compare I. L- R. IX All. 
225 and 471) as to the burden of proof when the price fixed 
in the deed is disputed. A pre-emptor, therefore, who merely 
tenders under Section 101 what he conceives to 1x5 the market 
valite of tho property, will run the risk of losing his right 
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altogether if the Court should afterwards find that the price 
fixed by the vendor was really bona fide (No. 38 P. R. 1875). 

Remark 2.—The original purchaser is not entitled, in the 
absence of any contract to that effect, to recover from his 
vendor any deficiency between the prico paid by him and 
the price decreed to be paid by the pre-emptor for the pro¬ 
perty (No- (>7 P. R. 1881). 

Remark 3.—A covenant for good title does not protect a first 
purchaser who loses the property at the suit of a pre-emptor, 
so as to entitle him to recover costs in defending such a suit 
from the vendor (L L It. TV All- 357). 

106. A pre-emptor whose right-, if any, extends 
over the entire propel ty sold must take over the 
bargain in its entirety, and cannot ask to have it 
divided, and the consideration which the original 
parties have agreed upon as a whole apportioned 
between the several lots of the property to which it 
refers. 

Authorities— No. 11 P. R. 1871 ; No. 08 P. R. 1876 ; No. 106 
P. It. 1880; No 66 P. R. 1890 ; No. 10 P. R. 1909. 
Compare VI Ben- L. Reps. 287, a. c. ; 10 W. R. 379 ; I- L-R. 
VIII All. 462 ; T. L. R. X All. 1 82 ; T. I. R. XI All. 108; 
I. L- R. XII All. 234 ; I. L. It. XXX All. 130 ; T. L. R. 
XXXVTI All. 529. 

Illustration.— 

A purchases half a house from C • B-, who is a pre emptor, 
not wishing to buy the whole half, gets A to sell a small 
portion to him. D, another pre-emptor, subsequently sues 
A for pre-emption of the half house sold to A. Held , that 
as the contract was indivisible, D was entitled to a decree 
although H had originally a superior right to pre-emption, 
but having once waived that right with respect to the bargain 
as a whole, he could not afterwards assert it with respect 
to a part (No- 106 P- R. 1880). Compare also No. 22 P. R- 
1881, 
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Explanation 1.— (a) But a pre-emptor is not bound or entitled 
to claim the whole of the sold property when his right of pre¬ 
emption extends over only a portion of such property (No. 
107 P. It. 1882 (F. B.); No. 44 P. R. 1883 ; No. 87 P* R, 
1895 ; No* 44 P. R. 1900 ; No. 89 P. R. 1905 ; No. 112 P.R. 
1907). Compare No. 64 P. R. 1886 aud No. 6 P. R. 1915. 

(6) Nor is he under any obligation either to forego his 
claim or to buy property for which the vendor cannot give 
such a good title as may enable the pre-emptor to “acquire'* 
it, or in which the vendor has no title whatever (No. 102 P. R. 
1894). But if the vendee elects to keep the portion which 
the vendor could sell, the pre-emptor can only obtain it on 
payment of the price paid for the whole (No. 103 P- R. 1919). 

Remark. —The principle of the rule that a pre-emptor must 
claim the whole of the property included in the sal© trans¬ 
action, and for which one price was paid, if he is entitled to 
claim it, and that he cannot obtain a decree for part only of 
such property, applies to the case of a pre emptor who 
claims, or is entitled to claim, the whole, but who is at the 
time either disentitled by his own act or laches, or refuses to 
maintain the claim as to a pa it. ►Such a disqualification or 
refusal prevents the pre-emptor from maintaining his suit 
for any portion of the property included in the sale (I. L. R 
X All. 182 ; I. L. R XI All. 1C8 ; XII ihid 234 (seepages 
273-274); XVIT ihid 288). The next section is another 
application of the same principle- The general rule is not 
applicable when the transaction of sale, though effected by a 
single deed, is divisible (No. 66 P. R. 1896). 

Explanation 2. — (a) A person with a right of pre-emption pur¬ 
chasing property jointly with a person having no such right 
is entitled to no position superior to that of the latter <No. 10 
P. R. 1884; No. 94 P R. 1895; No. 66 F. R. 1896; 
No. 100P. R. 1900 ; No. 34 P. R. 1903 ; No 48 P. R. 1907 ; 
and C. A- 72 of 1916). Such a case ih materially different 
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from the cate where a person having pre-emptive rights 
joins in a suit with a person having no such rights, as to 
which see below, paragraph (&). 3he defect in the former 

can only be remedied by setting aside the sale (No. 102 
P R. 1894). Compare also I. L. R. IV All. 252 ; XIX ibid 
311; and XV Cab 224. Where, however, the sale contains 
a specification of the interest sold to each of two joint 
purchasers, and the price paid by each, one of whom is a 
stranger, the case is said to stand on a different footing. 
See T. L. R. VIII All. 462 and XIX ibid 148- But see 
No. 48 P. U. 1907 and No- 6 P. 11. 1914, where the 
Allahabad case last cited was nut followed. But compare 
as to this I. L. R. XV Cal. 224, where, however, thero 
was no specification of the price paid by each, and No. 94 
P.R. 1895. 

(b) But a co-sharer by merely joining a stranger with 
himself in a suit for pre-emption does not thereby defeat 
his own right of pre-emption if he elects to maintain the 
suit in his own name and to strike out the name of the 
stranger (No. 83 P. R. 1893, dissenting from J. L- It. V All- 
197 ; No. 29 P R. 1894 ; No- 102 P. R. 1891; No. 94 P. R. 
1895, and No- 19 P. R. 1898). See also VH AH. 860; 
XIX All. 324 ; XXXI All. 623 P- B. 

107. In case of a sale by joint owners, no person 
who has been a party can withdraw his own share 
and claim a right of pre-emption as to the rest. 

Authority. —Section 10, Act IV of 187-’- Cf. Section 10 of 
the Punjab Pre-emption Act, 1913, und sec also XVIII 
A. L. J. 116. 

Remark 1. —When a sale has once been effected, it creates a 
certain right in another which cannot be deftated without 
that person’s consent (Voet’s Pandect, lib- 18, tit- 3, Sec- 
tlpn 24). See also “ Remark ” under paragraph 120. Thus 
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it has been held that a vendor cannot retract after the pre- 
emptor has come forward and asserted his right* The 
pre-emptor stands, in fact, in the shoes of the vendee, and 
the vendor is bound to sell to him (No. 27 P* R* 1874; 
No. 62 P. R* 1879), and so where a sale has been effected, 
it cannot be undone so as to affect the pre-emptor’s right 
by a resale to the vendor (No. 24 P. R. 1918). The same 
principle has been applied to a usufructuary mortgage 
redeemable at a fixed date (No* 102 P* R. 1888)* 

But the pre-emptor must abide by the terms and con¬ 
ditions on which the land has been offered to the vendee, 
and the vendor is not obliged to sell to him unless he agrees 
to those terms (No. 24 P. R* 1901)* See as to this No. 33 
P. R. 1910. 

Remark 2. —The correctness of the three earlier decisions 
above referred to has been doubted as scarcely in accordance 
with the true principles of custom recognized in village com¬ 
munities. But the only true principle in such cases appears 
to be that stated by Voet in the passage above quoted, and 
to act upon any other would seemingly allcw a vendor to 
deprive a pre-emptor of his lights after he himself had by 
operation of his act of sale ceased to possess any rights of 
property over the subject-matter of the transaction, a view 
which could scarcely be supported on any sound juristical 
grounds. 

108. Whenever any suit is instituted under Sec¬ 
tion 104, the Court may in its discretion require the 
plaintiff to pay into Court the price or market value 
of the property ; or, in the case of a right to redeem 
property, the amount really due on the footing of 
the mortgage ; and if such requisition is not com¬ 
plied with within such time as the Court directs 
may reject the plaint. 

Authority. —Section 16/1 ibid as amended. 
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Remark 1.— The latest stage at which the Courts may make 
an order under this section is up to the time when issues 
are settled and not afterwards* The power of rejecting 
the plaint contained in this section is supplementary to the 
provisions of the Code of Civil Procedure, and must be read 
with the Code (No* 52 F* R 1891)* 

Remark 2.-- It is not competent for two persons not having 
a joint right of pre eruption to institute a single action as 
co plaintiffs (No. 3 P. R. 1881 ; No. 29 P. R 1894). It 
has been said that these rulings are hardly in accordance 
with the true principles of custom • But the competency of 
two persons to bring a joint suit is a question of procedure 
which can only be determined by the law regulating it and 
not by custom* But see contra to above rulings No. 19 P. R* 
1898 and I. L. R. XLI All. 425. 

109. The decree shall specify a day on or before 
which the purchase money, or the amount to be 
paid to the mortgagee, shall be paid. 

Authority —Section 214 of Act XIV of 1882. Section 17 of the 
Punjab Ijaws Act, 1872, was repealed by Act VII of 1895. 

Explanation. —The period specified for payment should be 
calculated from the date of the original decree unless the 
Appellate Court fixes a period subsequent to the date of its 
decree within which payment must be made (No. 48 P. R. 
1906, F. B. ; No. 21 P. R. 1915 ; cj. I. L* R* XVIII All. 
223). The Appellate Court is not bound to fix such sub¬ 
sequent period (ibid). If the Appellate Court fixes no time for 
payment, the payment can apparently be made at any time 
within 3 years of the Appellate Courts decree (No* 10 P. R. 
1895 ; and per Clark, C. J., and Chatterji, J*, in No* 48 
P. R* 1906). If the day appointed should afterwards turn 
out to be a holiday, the money may be paid on the following 
day) No. 31 P. R. 1877). Compare. I* L. R. 1 All. 265; 
VqI. Ill, ibid 850 ; and V Cal. 906. 
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Remark 1. —Where the holder of a decree tendered the purchase 
money al the proper Court within the time fixed in the 
decree, but the Naib Nazir refused to receive it in the absence 
of the Tahsildar, whose absence was unexpected and could 
not have been foreseen, it was held that the decree-holder 
complied with the terms of the decree when he tendered 
the money (No- 69 P. R. 1881) ; so, too, where the Court 
refused to receive it until a pending appeal was decided 
(79 P. It. 1881). See also No- 123 P- W- R. 1916 and contra 
I. L.R- XLI All. 47. 

Remark 2. —Where the Court does not happen to be sitting at 
the headquarters of the Sadr Station on the day fixed by 
the decree for payment to be made, and there is no official 
authorized to receive payment, it was held by a late Addition¬ 
al Financial Commissioner (Colonel Davies) that a payment 
made on the return of the Court to the Sadr Station will 
prevent the decree from becoming inoperative under this 
section. 

Remark 3. —The effect of a pre-emption decree is to vest the 
proprietary right in the pre-emptor from the date of the 
sale (No- 46 P. R. 1902 ; No- 30 P R. 1893, Note ; No. 93 
P. R.[l902). But in other cases it has been held that the 
pre-emptor acquires no right in the property until he has 
paid the price fixed in the decree within the prescribed 
period (No. 136 P R. 1894 ; No. 95 P. R. 1901 ; No. 94 
P. R. 1902 ; No, 124 P. II. 1907 ; 1. L. R. XLIV Cal. 675 
P. C. ; l.L. R. XXI All. 441). 

The pre emptor cannot on the strength of his pre-emptive 
decree obtain possession from one who was no party to the 
suit (No. 106 P R. 1907). 

110. The deci •ee shall also declare that if such 
purchase money or amount and costs are not so 
paid into Court, the suit shall stand dismissed with 
costs. 
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Authority.— Section 214, Act XIV of 1882. Cf. I. L. R. XIV 
All. 529. 

Explanation 1. —Neither Section 17 nor Section 18 of Act IV 
of 1872 applied to Courts of Appeal, whose decrees were 
held to be governed by Section 214 of Act XIV of 1882 
(No. 70 P. R. 1890;. But since the repeal of Sections 17 and 
18 of Act IV of 1872, the only form of decree is that pre 
scribed by Section 214 of Act XIV of 1882(No. 92P.R. 1900). 
The mere'omission in the decree to specify the consequences 
of nonpayment within the specified time does § not affect 
the validity of the decree, and the purchaser is bound to 
pay the money within such time (No. 47 P- R 1898 ; No- 53 
P. R. 1903). 

Explanation 2 —A deposit of Government Promissory Notes 
is not a payment of money within this section (No. 70 P R. 
1890). But currency notes, though of a different circlo 
from that in which they are tendered, are “ money ” (No- 67 
P. R. 1892). 

Explanation 3. —If after deposit the money is attached and 
taken away by a creditor, the pre-emptor must pay again 
(No- 61 P. R- 1890 ; No- 27 P. R. 1915)- But see contra , No. 
17 P. R- 1896 ; No- 21 P.lt. 1902, and 1- L- It XIX All. 256, 
which decide that it is not competent to the Court to pay 
out to anyone but the person entitled to it under the decree 
for pre-emption any portion of the pre-emptive price so long 
as the decree fer pre-emption is not modified or reversed on 
appeal- G+'. Section 11 of the Punjab Pre emption Act, 1913- 

Remark 1.— The wording of this paragraph lias been altered 
to bring it into conformity with the provisions of the Code 
of Civil Procedure. The older local law embodied in Sec¬ 
tions 17 and 18 of the Punjab Laws Act has been repealed 
by Act VI[ of 1895, and under the provisions of that Act 
non-payment no longer rendered a decree null and void 
- (No, 92 R R 1900). 
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Remark 2.— If tbe decree directs the pre-emptor to pay costs, 
failure to pay the same within the stipulated time will cause 
him to lose his right of pre-emption (No. 96 P. R. 1884 ; 
No. 73 P- Ri 1916) even if ho is only a rupee short of the 
total decretal amount tC. A. 440 of 1920). On the other 
band, if the decree awards costs to the pre-emptor, he can 
deduct the amount thereof from the sum he is required to 
pay into Court (No. 70 P. It. 1888 ; No. 78 P. R. 1896; 
LIV Ind. Cases 395). Where an appellant allowed his decree 
for pre-emption to lapse by failing to pay within the stipulated 
time, but appealed therefrom on the ground that the decree 
should not have been passed in favour of a rival pre-emptor, 
it was held that non-compliance with the decree barred tho 
hearing of the appeal (No. 161 P. R. 1890). Cf • also No-137 
P. R. 1894. But non-compliance with the decree will not 
prevent further prosecution of an appeal in which the valu. 
ation found by the Court is disputed (No. 70 P. R. 1890 ; 
No. 67 P. R. 1895 ; C. A. No. 397 of 1903 ; No. 92 P R. 
1900 ; LIV Ind. Cases 756). And if this objection is not 
availed of in the Appellate Court to procure dismissal of 
appeal, it cannot be afterwards urged in execution of decree 
to avoid the decree of the first Court (No. 10 P. R. 1895). 
See further on this subject No. 48 P. R. 1906, P. B. 

Remark 3.— Money paid into Court by a successful pre-emp tor 
as price of property sold, and withdrawn by purchaser, must, 
if a reduction is subsequently made on appeal, be repaid to 
the extent of the reduction with interest (No. 111 P. R. 1892). 

Remark 4.— Where payment has once been made by the pre- 
emptor in pursuance of the decree, he cannot change his mind 
and withdraw the purchase-money (No. 76 P R. 1902), 

111. A suit to enforce a right of pre-emption, 
whether founded on the Act or on usage or special 
contract, must be brought within one year from the 
date when the purchaser takes under the sale sought 
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to be impeached physical possession of the whole of 
the property sold, or when the subject of the sale 
does not admit of physical possession, when the 
instrument of sale is registered. 

Authorities —Act XV of 1877, Schedule II, Aiticle 10 (Act IX 
of 1908, Schedule II, Article 19). As to limitation under 
the Punjab Pre-emption Act, 1913, see Section 30 of the 
Act. 

Remark 1. —The joinder of the vendor (though usual and 
convenient) cannot be said to be in every case absolutely 
necessary, involving the dismissal of the suit in case of non¬ 
joinder (No. 80 P. It. 1888 ; No. 134 P. R- 1889). (7/ 

No. 94 P. R. 1902 ; I. L- R. VI All. 57 ; 1. L. R. IX 
All. 164 ; I. L. R. XXVI All. 549, and I. L. R. XXXII 
All. 14. But all the representatives of the deceased 
vendee and all persons in possession of his estate are 
necessary parties, and thus where one representative was 
* impleaded after time, it was held that the suit must be 
dismissed against all the defendants (No. 119 P. R. 1889 ; 
No- 66 P. R. 1896). Query , whether a mortgagor in case of 
pre-emption of a mortgage should not be joined ? He 
stands on a different footing from a vendor, for ho has not 
parted with all his rights, and is, or may be, interested in 
resisting pre-emption. But under the provisions of the 
Punjab Pre-emption Act, 1913, there is no right of pre¬ 
mortgage, and consequently this question has now no 
practical interest. 

Remark 2, —The limitation applicable to a suit for pre-emption 
of an undivided share in a joint holding which does not 
admit of physical possession being taken, as where a share 
of the shamilat is included, and where there is no registered 
deed of sale, is six years under Article 120, Schedule II of 
the Limitation Act, 1877, Article 10 having no application 
. to such a state of facts (No. 30 P. R- 1892 ; Nos. 30 and 87 
R R. 1893; No. 14 p. R. 1904). 
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emark 3.-lho term physical possession " means “ personal 
immediate possession,” and does not mean formal or 
constructive possession, (I. L. R. XXIV All 17 (P n). 
Ko. O P. H. 1908 « B.) ,t mean, sad, p „.,, ession u ^ 
enable a man to exercise complete physical control over the 

rr; v , 8 p - R - i884) - th ° m * *» p^y 

x capa e of physical possession to admit of the 
applicable of the first portion of Article 10 (97 P R 
1880; 10 P. R. 1881; 156 P. R. ,8*2; 65 P R IRRQ 
No. 30 P. R. 1893). 1889 ; 

An equity of redemption does not admit of physical 
Possess,on even if the vendee is already in possession as he 

rs.;?i? 8 ! ; 90 p -*■ 1886 1 No. 160 

' f iU,Kny Uses thft tern, “physical detention ” to 
denote the mere condition of fact, contrasting it ^ ^ 

juudual notion of possession, Section V II, Kk. I, No. 5. 

Remark 4—For meaning of “under the sale sought tn , 
impeached”, see No. 80 P. R. 191 8. S t to be 

Explanation As tho claim of the ^ . , 

indivisible where n p urclm,er t-ik-es ■ ° ne ftm * 

portions of the Property sob, 

only begins to f rom the ,„ st da(G ^ £ h ">"»«on 

“ 7 SeSSi ° n ° f *“ Property (No. 98 p 

And whore tlle whole of tile property does not \ 

Physical possession being taken, as in the e j e 0 ,f ' 

sale of a share of an undivided mahal and other r & 
limitation runs from the date on which certificat ?i ^° perty ’ 
tration is endorsed on the deed (No. 10 ? r 6 

Weekly Notes 213 ; No. 68 p R. l918 ) p ’ R ‘ 1881 ! 1 

possession of tenant., does not pro laal0 adilit'of J” 
possession, and limitation will (if an >W Physical 

been registered) commence to run fromThTH^ 
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it was held that possession by a tenant is not physical 
possession, and that consequently such property is capable 
of physical possession within the meaning of the first clause 
of Article 10. But this decision has been overruled by 
the Full Bench (No. 49 P. R. 1908). See also I. L. R. 

i XXVIII All. 424 (P. C.). 

Explanation 2. —Where a mortgage in possession purchases 
the mortgaged property, limitation runs from the date when 
the instrument of sale is registered (No. 160 P. R 1879; 
No. 97 P. R. 1880, and No. 476 of 1880). And so also 
where the sale refers to property which is ponding litigation, 
and possession is to be given on decre3 being obtained, 
limitation runs from date of registration of sale deed (No. 43 
P. R. 1900). 

Explanation 3- —The mere omission by a vendor to give due 
notice to a pre emptor of a proposed sale is not a fraud, 
even if the omission is intentional, within the meaning of 
Section 18 of the Limitation Act, 1877, so as to extend the 
period. Aliter> if the fact of sale is intentionally or actively 
concealed, and the pre-emptor kept from a knowledge of his 
right to sue by fraud, of which the vendor and vendee are 
alike guilty (No. 46 P R. 1879). Compare No. 29 P. R. 
1878 ; No. 32 P. R. 1881 ; No. 3 P R. 1882 ; No. 120 P. R. 
1883; No. 91 P. R. 1893; No. 932 of 1894 ; No. 12 p. R. 
1898 ; Nos. 16 and 86 p. R. 1902. 

Explanation 4. —Suits for pre-emption are excepted from the 
operation of Sections 7 and 17 of the Limitation Act, and 
consequently no extended period is allowed in consequence 
of the pre-emptor being a minor, or insane, or an idiot, (fee. 

Explanation 5. —In the case of foreclosure by conditional sale, 
the period of limitation, it was formerly held, was that pre¬ 
scribed by Article 120 of the 2nd Schedule (I. L. R. IV All- 
414; V ibid 187 ; VITI ibid 54, and 6 Weekly Notes 69). 
But see now No. 76 P. R. 1895 and No. 103 P. R- 1901 
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(F. B.), following I. L. H. XIV Ca 1 . 761 and iStarling’b 
Indian Limitation Art, 2nd Edition, pages 100— 111, adopt¬ 
ing the view that Article 10 of the 2nd Schedule of the Limita¬ 
tion Act 1877, equally applies to such sales, and is not 
restricted to sales having immediate effect. There has also 
been some conflict as to whether this period is to be com¬ 
puted from the date when the mortgagee has completed his 
title by obtaining a decree cf a Civil Court declaratory of his 
absolute right (No. 82 P. B. 1880 ; compare also 2 W. R. 
215; 10 W. R. 246; 12 Cal. L. Reps. 479 (at p. 483); 
I. L. R. Ill All. 175; ibid 619; TV Hid 291), or from 
the expiry of the year of grace. But later decisions have 
now finally settled the.law that limitation in cases of the 
kind referred to runs from the date of the expiration of the 
year of grace. See No. 103 P. R. 1901 (F. B.) ; I. L* R. 
XIV All. 405 ; 1. L. R. XX All. 315 ; l. L. R. XXIV All. 17 
(P. C.) ; No. 129 P. R. 1906 ; No. 32 P. L. R. 1906- A 
suit for pre-emption based upon an ordinary m rrtgage is, 
however, governed by the limitation prescribed by Article 120 
(No. 103 P. R. 1885; No. 37 P. R. 1894). Compare also 
No. 90 P. R, 1886 and No. 160 F R. 1889. 


112. A pre-emptor is entitled to all the benefits 
which the vendee takes under the contract of sale. 

Illustration : — 

Where a certain sum was fixed as the price of the property, 
and such sum was paid by the vendee, bub it was subsequently 
agreed between him and the vendor as part of the sale 
contract that the vendee should recover for his own benefit 
certain moneys due to the vendor at the time of sale, and the 
vendee recovered such moneys, held that the pre-emptor was 
entitled to a deduction of the amount of such moneys from 
the sum originally fixed as the price of the property (I* I* R, 
III All 668). 
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Explanation. —But the pre-emptor cannot claim the benefit of 
the peculiar incidents of the payment of the purchase-money 
as arranged between the vendor and vendee (I. L. It. VIII 
All. 29). Nor can he claim the benefit of a personal covenant 
of indemnity under which the vendor guarantees his title to 
the vendee (No. 141 P- R. 1907). This has been doubted, 
however, in No. 103 F. R. 1919. Nor the value of crops 
planted bond fide by the vendee while in possession (No. 
1083 of 1881) ; nor the profits of property accruing between 
the date of sale and the date when the pre emplor pays up 
the price in accordance with the decree (I« L. R. XII All. 
234) ; cfi No, 94 P. R. 1902 (pages 126, 427) ; or between the 
date of the original decree in his favour and of his obtaining 
mutation of names (XIX ibid 261). 

On thu other hand, a vendee who insists on improving the 
property, despite notice issued to him by the pre-emptor, is 
not entitled to recover the value of such improvements, 
though lie may be allowed to remove the same if that can be 
done without injury to the property (No. 122 P. R. 1907). 
Moreover, a purchaser of an equity of redemption, who already 
holds the property under an unexpired mortgage, is not entitled 
ordinarily to set up against the pre-emptor the previous charge 
(No. 98 P, R 1906). See also Explanation 5, para. 101, ante . 

(a). PRE EMPTION IN TO I VNS. 

113 . Is not to be presumed, but may be shown 
to exist therein or in any sub-division thereof, and 
to be exerciseable by such person and under such 
circumstances as the local custom prescribes. 

Authority. —Section 11, Act IV of 1872, as amended by 
Act XII of 1878, Section 2. Cj. Section 7 of the Punjab 
Pre-emption Act, 1913. 

As regards land which was originally in a village, but has 
become gradually absorbed into a neighbouring town, see 
No, 90 P, R, 1907, and cases there cited. 
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Explanation 1. — It is not ea9y to define the expression “ sub¬ 
division, ” but it should at least be a compact area, and of 
reasonable size (No. 16 P. R. 1902- Cf No. 113 P. R. 
1906 ; No. 67 P. R. 1907 ; No 35 P. R. 1908 ; No 19 P. R. 
1909). A Mohulla (such as the Campbell-Mohulla in the 
town of Rohtak) is a “subdivision ” of a town within the 
moaning of this section (No. 55 P. R. 1880), and so is the 
Khoja-Mohulla of Gujrat (No 13 P. R- 1890), and the Sutar 
Mandi in the City of Lahore (No 17 P. R. 1895). But in 
Peshawar, where there are five recognised subdivisions or 
main quarters of the city, each of which is sub divided into 
Mohullas, the main quarters and not the Mohullas are the 
sub-divisions contemplated by this section (No. 29 P. R. 
1888). 

Explanation 2.—A small bazar (such as the Suha Bazar in the 
City of Lahore) is not a “ sub division ” within the meaning 
of this section (No 1569 of 187y) ; nor a street, such as 
Kucha Purja in the Katra of the same name in the City of 
Amritsar (No 154 P. R- 1882) ; nor the Bazar Khatikan 
in the Town of Sialkot (No. 635 of 1886) ; nor Mohulla 
Parian in the town of Bhera (No. 42 P. R. 1891). 

Remark 1.— (a) Pre-emption has been proved to exist in the 
following towns or certain sub-divisions thereof 

Lahore —No. 102 P. It. 1881; No. 189 P. R. 1882; 

No. 1569 of 1879 ; No. 72 P. R. 1886 ; No. 48 
P. R. 1888 ; No. 91 P. R. 1892 ; No. 8 P. R. 
1S93 ; No. 17 P. R. 1895 ; No. 52 P. R. 1903; 
No. 16 P. R. 1907 ; Nos. 112 and ‘ 138 
P. R. 1907 ; No. 22 I\ R. 1911 ; No. 2183 C. A. 
1914 ; No. 9 P. R. 1915 ; No. 77 P. R. 1916 ; 

Amritsar—No. 46 P. R. 1882 ; No. 154 ibid ; C. A* 1516 
of 1888 ; C. A. 1708 of 1897 ; No. 99 P. R. 
of 1906- No. 113 P* R. 1906 ; No. 40 P. R. 
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1906 ; No. 6 P. R. 1907 ; No. 21 P. R. 1907 ; 
No. 47 P. R 1907 ; C. A. 948 of 1901 ; C A. 
39 of 1905. 

Delhi—No. 68 P. R. 1879 ; No. 64 P. R, 1887 ; No 1392 
of 1889 ; cf. No. 103 P. II. 1889; No. 407 
of 1895 ; No- 108 P- It- 1895 ; No. 36 P- R. 
1897 ; No- 32 P. R- 1899 ; Nos- 17 and 43 
P. R. 1903 ; No. 88 P. R. 1905 ; Nos. 67 and 
81 P. R. 1906 ; No. 120 P. R. 1906 ; No. 122 
P. R. 1906 ; No. 75 P. L. R. 1907 , No- 88 
P. L. II. 1907 ; Nos. 35, 116 and 147 P. R. 
1908. 

Peshawar—No. 10 P. II. 1886 ; No. 29 P. R. 1888 ; 
No. 153 P. R. 1884 ; No. 42 P. R. 1903- 

Multan—Nos. 83 and 165 P. It. 1888 ; No 170 P- R. 

1889 ; C. A- 496 of 1903 ; No. 42 P- R. 1906 : 
No. 57 P. R 1906 ; No. 59 P. R 1914. 

Jalandhar—No. 12 P. It. 1883 ; No. 33 P. R. 1885; 

No. 53 P. R. 1S88 ; 0. A. 472 of 1904 ; No. 7 
P. R. 1907 ; No. 70 P- R. 1909; No. 275 
P. L. R 1914. 

Banga-No. 71 P. R. 1912, 

Gujrat—No- 83 P R. 1880; No. 113P. R. 1881 ; No 13 
P. R. 1890 ; C. A. 1474 of 1875. 

Gujrauwala—No. 56 p. R. 1885. 

Batala —Noe. 17 and 199 P- R. 1889 ; No. 1058 of 1885 ; 
No. 547 of 1887. 

Ludhiana-No- 192 P- R. 1888 (but in this case the 
plaintiff failed to prove that 86 owner of a 
bouse not adjoining but opening into a lane 
taid to be the joint property of him tel f 
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and vendor, he was entitled to pre¬ 
emption) ; No. 52 P- R. 1903 ; No- 38 P- R. 
1906- 

Rohtak—0. A. 695 of 1895 ; C. A- 707 of 1904- 
Oohana (Rohtak)—No- 82 P- R. 1889. 

Sialkot—No. 37 P- R- 1888 ; No. 122 P. R. 1907. 
Panipat—No. 21 P- R- 1887 ; No. 145 P- R. 1906. 
Ferozepore—No. 44 P. R. 1903; No. 62 P. R- 1912- 
Rawalpindi — No. 26 P- R- 1907. 

Jagadhri—No. 67 P. R. 1907 ; No 39 P. W. R. 1907- 
Bhera—No. 42 P. It. 1891. 

Amballa—C- A. 931 of 1895; No. 111 P. R. 1906. 
Gurdaspur—No. 97 P. R- 18S0;No. 108 P. R. 1886. 
Jalalpur—No-56 P. R. 1885. 

Wazirabad—C. A. 695 of 1885; No. 105 P. R. 1887; 
C- A. 707 of 1904- 

Hissar—No. 90 P. R. 1901. 

Rowan—No. 17 P. It. 1896. 

Nur Mahal—No. 42 P. R- 1905. 

Kaithat—No. 71 P- R- 1905 ; No- 78 P. R. 1911. 

Dinga—C. A- 19 of 1880 ; No. 19 P. R. 1909. 

Bhiwani —No. 117 P- R. 1890; C. A.'573 of 1901 ; O. A. 
630 of 1904. 

Kunjah (Gujrat)—No. 96 P. R. 1910. 

Dasuha (Hoshiarpur)—No. 61 P. R. 1912- 
Chiniot—No. 68 P. R- 1890. 

Nikodar—No- 36 P. R. 1899- 
Khem Karn—No. 32 P- R. 1909. . 

Mukerian^C. A*5S5 : 9f 1871.. 
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(b) Pre-emptiun has not bean found to prevail in the following 
subdivisions of towns: — 

(Kucha Sathan , as regards mortgages, No. 72 
j P. R* 188(3. 

Guzar Rarar, No. 8 P. R 1893 and No. 83 
P. R. 1901. 

Mohalla Mohliyan , No. 6 P. R. 1905. 

Mohalla Kakazaian , No 68 P. R. 1906* 

Lahore— *1 Goala Mandi , No. 90 P. R. 1907. 

Mohalla Kazi Sadr-ud-Din , No. 86 P. R. 1901. 
Mohalla Achharjan , No. 91 P. R. 1911. 

Mohalla Wachowali or Kanjar Phala , No. 9 
P. R. 1915. 

Mohalla Rahmatulla Qureshi , No. 77 P. R* 
l 1916. 

Mooltan— Mohalla Sultanganj , No. 170 P* R. 1889. 

Kanak Mandi> No. 46 P. R. 1882. 

Guru Bazar , C. A. 682 of 1894. 

: Katra Hursa Singh , Amritsar City, in respect 
I of shops, No. 58 P. R- 1900. 

. J Katra Katrangan (as regards shops), No. 13 

Amritsar— ^ p R 1907. 

Civil Station , No. 27 P. R. 1907. 

Katra Ramgarhian (shops), No* 68 P. R* 
1907 and No* 54 P. R. 1907. 

I Katra Amr Singh , No. 9 P. R. 1909. 

Jagraon Mohalla Bhogi t No. 100 P. R. 1892. 

Ludhiana —Mahal Bhagat> No. 74 P* R. 1897, 

Nakodar —Mohalla Bhabran , No* 109 P. R. 1900. 

Han si —Ghosi Mohalla , No. 70 P. R 1899. 

, f Thnlla Asian , No. 16 P. R. 1902. 

m niwani \ 

l Thulla Narean , No. 71 P. R. 1902 
I)era lemail Khan— Mohalla Kaxiawmla, No. 69 P. R. 1901. 
Booepat— Mohalla Mashad, No. 85 P. L. R. 1906.' 
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Rohtak—No. 55 p. R. 1880. 

Rewari— Mohalla Bagh Shitabrai, No. 17 P. R. 1896. 
Nakodar-No. 100 P. R. 1900; No. 59 P. R. 1911. 
Samrial—No. 69 P. R. 1884, 

Una—No. 51 p. R. 1907. 

Mukerian—No- 70 P- R. 1902. 

Batala— Bazar Tahsilwala, No. 87 p. R. 1890. 

Shahpur— Mohalla Parachian, C. Rev. No. 1922 of 1904, 
llafizabad —Garhi A /can, No. 84 P. R. 1910. 

Unnar—No. 28 P. Tl. 1912. 

Gujrafc —Kabir Da.nraza, No. 83 P. R. 1880 ; No. 11 P. W R. 
1907. 

Jullundur —Mohalla Karor Khan , 0. A. 264 of 1908. 

Kaithal— Mohalla Marat,han, No. 139 P. W. R 1911. 

Remark 2—The circumstance that the right of preemption 
exists in other Mohallas of the same taraf of a town, was 
held to raisj a presumption that it alsi exists in the Afohalla 
( included in the same taraf) in which the property sold is 
situate (No. 55 P. R. 1880; No. 33 P. R. 1885; No. 64 
p. R. 1887 ; No. 165 P. R. 1888; No. 170 P. R. 1889). 
But see No. 100 P. R. 1892 ; No. 17 P. R. 1895, and No. 109 
P. R. 1900. The accepted rule now is that instances from 
neighbouring Mohallas cannot per se prove the custom, but 
they are relevant evidence of its existence (No. 70 P. R. 1899 ; 
No. 58 P. R. 1900 ; Nos. 69, 83 and 86 P. R. 1901 ; No. 16 
P. R. 1902 ; Nos. 42 and 44 P. R. 1903; Nos. 42, 99, 129 
and 140 P. R. 1906 ; Nos. 59 and 78 P. R. 1911 ; No. 77 
P. R. 1916). 

Remark 3.—But it must still be shown by what persons and 
under what circumstances the right is exerciseable (No. 189 
P. R. 1882 ; No. 64 p. R. 1887, at page 133 ; No. 83 p. R, 

1888 ; No 192 P. R. 1888 ; Nos. 17, 82 and 103 P. R. 

1889 ;-No. 68 P. R. 1890 ; No. 67 P. R. 1906 ; No. 47 p. R. 
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1907). Thus the mere fact that pre emption has been held to 
exist in regard to houses is not sufficient to ostahlish the right 
with respect to shops in the same mohalla (No. 17 P R. 1895 ; 
No. 58 P. R. 1900 ; No. 108 P. R. 1895 ; No. 122 P. R. 1906). 
See also No. 21 p 11- 1907, where a house had been convert¬ 
ed into a shop. Considerations of equity and convenience 
cannot supply the pi oof of such special custom (No. 83 P. R, 
1888 ; No. 8 P. R. 1893 ; No. 109 P. R- 1900). 

Remark 4. —There is no right of preemption upon the sale 
of a large katra ) or square comprising distinct shops, in 
the City of Delhi (No. 6 1 P. R. 1887), and as to Lahore (No. 2 
P. R. 1903) But the mere hugeness in size of a property is 
not of itself sufficient ground for holding that the ordinary 
rulos of pre-emption do not apply, nor does the relative small¬ 
ness of the property by virtue of which the plaintiff institutes 
his suit militate against his claim (No. 108 P- R. 1895)- Cf. 
Section 5 of Punjab Pre-emption Act, 1913. 

114. Generally depends on vicinage, and whether 
the pre-emptor has a common wall, or is a partner 
with the vendor in a common right of way or other 
easement affecting both properties. 

Cf Section 16 of Punjab Pre-emption Act, 1913. 

Authorities. — No- 1461 of 1875 ; No. 83 P. R. 1880 ; No. 97 
P. R. 1880; No. 33 P- It. 1885 ; No. 56 ibid ; No- 108 P. R. 
1886 ; No. 199 P- R. 1889 ; No. 42 P. R. 1891 ; No. 36 P- R. 
1897 ; No. 107 P. R. 1900 ; No. 109 P. R 1900 ; No. 71 P. R." 
1905 ; No. 67 P. R. 1906, and No. 47 P. R. 1907. 

The right must be determined with reference to the state 
of facts existing at the time of purchase, and a pre-emptor 
does not lose his right by parting subsequently with his 
property (No. 44 P. R. 1908 and O. A. 532 of 1910 ; No. 90 
P. R. 1909 (p. 344) ; No. 25 P. R. 1908, but cf. Nos. 49 
and 95 P- R. 1901 and No. 33 p. R. 1893, Note. (Compare 
No. 35 P. R. 1870). 
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115. Nearness of relationship by itself does not 
usually confer any superior right of pre-emption. 

Authorities. —No. 54 P. R- 1880 ; No. 113 P. R. 1881 ; No. 5 
P. R. 1888 ; No. 99 P. R. 1900. 

Illustration :— 

A paternal uncle’s son was held to have no superior right 
over a sister’s son in regard to pre-emption of a house in 
the town of Gujrat (No. 83 P. It. 1880). 

Remark. —The term baradaran haqiqi would not include 
persons distantly related through females (No. 114 P. It. 
1882) ; nor bhai uizdiki, the widow of a deceased proprietor 
(No. 131 P. It. 1802). 

116. One co parcener can claim no right of pre¬ 
emption as against another co-parcener. 

Authorities.— I L. R. IV Cal- 831 ; No- 94 P. It. 1901; 
No. 83 P. R. 1907- 

117. Nor can one of two rival claimants possess¬ 
ing equal rights claim a moiety of the property 
sold. In such a case the claimant who first sues to 
enforce his right is entitled to the whole property. 

CJ. Section 17 of the Punjab Pre-emption Act, 1913. 

Authorities. —No. 102 P. R. 1881 ; No. 83 P. R. 1888 ; No. 73 
P. R. 1898; No. 32 P. R 1893; Nos. 43 and 44 P. R. 
1903; No. 20 P. R. 1908 ; 1. L. R. XX All. 100. 

Remark 1.— As to the proper procedure to be adopted when 
there are rival claimants suing separately for pre-emption 
both of whom have superior rights to the vendee, but one 
of whom has superior rights to the other, see No S3 P. R. 
1888; No. 11 P. R. 1893; I. L R. VI All 370; X ibrt 
123. Of also No. 138 P. R. 1884. A suit may, however 
be subsequently brought by a pre emptor with superior 
rights agaiqst a pre-omptor with inferior rights who has 
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previously obtained a decree (No. 139 P. R. 1894). See 
as to this Section 17 of Punjab Pre-emption Act, 1913 

Remark 2. —The proposition embodied in the text has no 
application to rival claim mbs mi ler para. 119 (d) in regard 
to village lands (see No- *29 P. R. 1892 and page 147 P. R. 
1903). 

( b ) PRE-EMPTION IN VILLAGES. 

118. Is presumed to exist, whether recorded in 
the settlement record or not, and to extend to the 
village site, to the houses built upon it, to all lands 
and shares of land within the village boundary, and 
to all transferable rights of occupancy. 

Authority.—Section 10, Act 1 V of 1372, as amended. CL 
Section 5 of the Punjab Pre-emption Act, 1905. 

Explanation 1. —The expression “village community ” in 
Section 10 of the Punjab Laws Act should be construed as 
including not only the members of the proprietary body, 
but also all those individuals who dwell within the vil'age 
boundaries, and whose rights and duties are as clearly 
defined as those of the proprietors them elves. Whether 
as proprietors or tenants, or menials, or shopkeepers, or 
village officers, they are all members of a community or 
body associated together for the purpose of maintaining 
themselves and others, and none of then can be said to be 
wholly independent of the others. Whenever there is such 
a community, the right of pre-emption must be presumed 
to exist, though it would not be exerciseable by any 
members of the community other than those referred to in 
Section 12. If there are no such members, it cannot be 
exercised, though there is no reason why it should not 
exist- It may remain dormant for a time, and then again 
become exerciseable (No. 27 P R. 1897). 

The expression “ village community ” is used in a popular 
sense to denote a body of persons bound together by the tie 
of residence in one and the same village, amenable to village 
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customs, and subject to the administrative control of village 
officers* Thus occupancy tenants are members of a village 
community, and so are all persons in an inferior position 
who belong to the village, though they may not be connected 
with the land or have a right of pre-emption (No. 66 P. R. 
1903, P. C.). In No. 21 P- R. 1906, a certain chok in the 
Chenab Co’ony was held not to be a visage. 

The expression “lands” in Section 10 of the said Act 
means land as defined in the dictionary and not land as 
defined in the Punjab Tenancy Acts (No. 22 P. R. 1906). 

Land which was originally part of a village may cease to 
be so by absorption within the limits of a neighbouring 

town (Nos. 87 P. R. 1890; 21 P. R 1900, and 90 P. R. 

1907)* 

Explanation 2. —All tenants with rights of occupancy under 
Sec ion 5, Punjab Tenancy Act, shall be deemed to have 

transferable rights ” within the meaning of this section 
(Section 53 F T. Act, 1887). Compare No- 106 P. R. 
1882. But a right of occupancy created by contract is not, 
in the absence of a special agreement, a transferable right 
under Section 53, P. T. Act, 1837, and therefore no pre¬ 
sumption in favour of the right of pre emption arises in 
such a case (No. 67 P. R* 1874; No. 196 P. R. 1882; 

No. 120 P. R* 1883 ; No. 179 P. R. 1888). C/ No. 43 

P. R. 1892 as to cases in which a proprietor creates a right 
of occupancy for consideration ; and see Explanation (2), 
para. 56 (&). 

Remark 1. —Preemption is presumed to exist in respect o! 
the sale of a house in tho village site (No. 40 P. li. 1883) ; 
and is not to be presumed to be abrogated merely because the 
right has tot been exercised in certain casesowing to the 
poverty of those entitled to the right (No 48 P* R 1883, 
No. 16 P. R. 1901 ; No. 124 P. L. R. 1903) But a non¬ 
proprietary resident of a village who claims pre-emption of a 



236 


PRE-EMPTION. 


fH9] 

Explanation 6. —The custom must be shown to prevail ir* 
the tillage in which the land is situate; it is not sufficie:. t 
if it is shown to exist in other villages (No. 49 p. R. 1889). 
But sqq No. 378 C. A. of 1892. Nor are the provisions of 
the Act excluded by a general provision in the wajib-ul-arz 
in favour of Yaganagan wa malikan (No. 121 P- R. 1888), 
or, it has been held, by a provision that, although no sale or 
mortgage had yet occurred in the village, the right of 
preemption was to be determined in a particular manner (No. 
92 P. R. 1892). Such a prevision may, however, it seems, 
be acted upon as evidence of custom (No. 98 P- R. 1894). 

Explanation 7. —Where a portion of the land sold is held 
jointly merely as an appendage to that held separately, which 
cannot be separated from it, the fact gives no priority 
under this clause (No. 13 P. It. 1885 ; No. 131 P. R. 1892 ; 
No. 44 P. R. 1900). 

Remark 1. — It will be observed that the statutory provisions 
embxlie 1 in this section only give way in favour of a proved 
contrary custom- Private agreements, though embodied 
in a wajib-ul arz , except so far as they may be in accordance 
with actual custom, are not saved by the section, and the 
law as therein laid down will prevail notwithstanding 
(No. 44 P. R. 1892) The entries purporting to be agree¬ 
ments may, however, it seems, be regarded as evidence of 
custom (No. 98 P- R. 1894, F. B.). 

Remark 2 —The most authoritative interpretation of the 
meaning of the term Sharkian Shikmi wa Jaddi is 
that it includes all the agnates descended from a common 
ancestor of whose estate the land sold once formed part 
irrespective of . tha fact whether this estate has been 
divided or has continued joint (No. 87 P* R. 1895 ; 
No. 124 P. L, R. 1903 ; No. 12 P. R. 1908). 

A widow of a deceased proprietor cannot be regarded 
as included in the term bhai nazdiki (No. 131 P. R. 1892), 
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though she may be entitled as a co-sharer to claim pre¬ 
emption (No. 87 P. R. 1896). 

Remark 3. —It was originally held that a purchase by one 
of two or more co sharers is presumed to be for himself 
and his other co-sharers, and the latter may claim to share 
in the purchase (No- 54 £. R. 1882 and No. Ill P* R- , 
1901). But these authorities have been overruled, and 
the full bench has decided that co-sharers in a .joint 
undivided holding havo not a joint, but purely a several, 
light of pre-emption (No. 94 P. R. 1904, F. P. ; and see 
. No. 37 P. R. 1894. Cf. No. 21 P. R. 1908). 

<&) In the case of villages held on ancestral 
shares, to the co-sharers in the village in 
order of their relationship to the vendor or 
mortgagor. 

Explanation 1. —A village cannot be deemed to be “held 
on ancestral shares ” within the meaning of this clause 
unless the dominant feature of the tenure is a primary 
division tf the village upon fractional shares ascertained 
with reference to ancestral rights, such primary division 
b^ing commonly, but not necessarily, a territorial division, 
and importing at least a definite separation of interests 
in the village as an entirety in accordance with the cus- 
tomaiy rules of inheritance (No. 87 P. R. 1894, F. B., 
overruling No. 13 P. R. 1893, the soundness of which 
ruling was doubted in a previous editicn of this Digest). 

Explanation 2. —The words “in the order of relationship” 
were in earlier cases held to mean that the nearer shall 
exclude the more remote (No. 117 P, R. 1882 ; No. 
68 P- R- 1885; No. 126 P. R. 1890; No. 28 P. R. 
1899 ; No. 17 P. R. 1905). But a full bench has now held 
that the words in question have no reference to degrees 
of propinquity, but are equivalent to order of succession 
in case of inheritance of landed property (Np. 74 P. R. 
1906, f - Bd- And see No. 21 P. R 1908, ; 
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(c) If no co-sharer or relation of the vendor or 
mortgagor claims to exercise such right, to 
the landowners of the patti or other sub¬ 
division of the village in which the property 
is situate jointly. 

Explanation 1 —-The first sentence in clause (c) is intended 
to refer back to the co-sharers and relations mentioned 
in the two precedings clauses (No, 82 P R 1880 ; No. 865 
of 1887) ; while the latter portion of this clause refers 
to all villages of whatever tenure in which there are 
pattis , and is not confined to what are called pattidari 
villages. In such villages a relation holding land in a 
different patti will have preference over a landowner in 
the vendors patti who is no relation or a more distant 
one. But where relations do not claim in a pattidari 
village, and in all cases in villages of bhyachara tenure, 
the owners of land within the patti jointly, and then 
individually, have superior rights to those of proprietors 
belonging to a different patti (No. 45 P. R* 1897). in 
villages not held on ancestral shares there is no statutory 
preference given to relations (No. 89 P. R 1900,) ; cf. 
No. 92 P. R. 1892 (last paragraph of judgment). The 
“ relation ” must also be a proprietor in the village (No 69 
P. R. 1885), but the term includes any person however 
distantly related (No. 151 P R. 1879). 

Explanation 2. —A purchaser who holds land in the same 
patti , and is also a sharer of the khata to which the land 
sold belongs, has a preferential right to that of a superior 
proprietor who receives only a malikana allowance (No, 
11 P. R. 1877). But, in the absence of a special custom, 
one landowner of a patti in a village which is not a 
pattidari village in the strict senso (No. 45 P. R. 1897) 
has no superior right over another landlord of the same 
patti simply by reason of his relationship to the vendor* 
(tfo* 27 £ R* 1893). 
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Explanation 3.—In the right of accepting the offer of sale 
which belongs under this clause to the pattidars jointly , 
there is involved a right on the part of every pattidar to 
accept the offer, and the joint right thus regarded is not 
lost or destroyed by the refusal or omission of some of 
the pattidars to join the rest in the acquisition of the land 
offered for sale (Nos, 94 P. R. 1877 ; No. 17 P* R. 1884). 

Explanation 4.—There is no distinction, in the absence of 
a special custom, between a full proprietor or a malxk 
qabza with respect to the right of pre-emption (No. 14 P. R. 
1882 ; No. 13 P. R. 1885). But a mere talukdar as such has 
not the status of a landowner for purposes of pre emption 
(No- 72 PR. 1897). 

Remark.—In No. 13 P. R. 1885, it was held that a convert 
from Hinduism to Islamism could not thereafter assert a 
claim to pre emption on the ground of being an ek jeddi of 
the vendor, who was not a Muhammadan- But this 
decision has been doubted by Stogdon, J-, in No. 63 P. R. 
1895 at page 322. Of. No. 104 P. R. 1902 ; No. 36 P. R. 
1909 ; No. 75 P. R- 1912: Nos. 86 and 89 P. R. 1915; 
No. 57 P. R. 1916. 

Explanation 5. —The sub-division must be a recognized sub¬ 
division in the village according to the settlement papers 
(No. 1 69 P. R. 1889 ; No. 89 P. R. 1900). A mere dheri may 
not be such a sub division (No. 44 P. R. 1892). But a 
thalla or a taraf or a paua within a patli may be so No. 
10 P. R. 1884 ;No. 69 P. R;1S93 ; No. 76 P. R. 1894 ; No. 3 
P. R. 1903 ; No. 60 P. R- 1914). On the other hand, a 
sub-division created by the Revenue authorities merely for 
purposes of collecting land revenue is not necessarily a 
sub-division within the meaning of this clause (Nos. 45 and 76 
P. R. 1897 ; No- 142 P. L. R. 1905 ; No. 21 P. R. 1915, Chak 
224, Lyallpur District). 
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(d) If the landowners of the patti or other sub¬ 
division make no joint claim to exercise such 
right, to such landowners severally. 

Explanation- —When suits for pre-emption have been filed at 
different times by persons equally entitled to pre-emption 
under this clause, but no decree has been obtained by any 
claimant before the later suit has been instituted, the 
general rule applicable is, not that the plaintiff who first 
succeeds in obtaining a decree will bo entitled to retain the 
whole of the property, but that, in the absence at least of 
some special bar, each claimant will be entitled to a decree 
for a proportionate share of the property on payment of a 
proportionate share of the purchase-money (No* 29 P. R* 
1892 ; No. 102 P. R* 1894)* See also at page 147 of the 
R R. for 1903. 

As to the present law, see Punjab Pre-emption Act, 
1913, Section 17* 

Remark. —In No. 769 of 1879 from the Karnal District 
a special custom was pleaded placing all proprietors 
on the same footing, but the Chief Court held the proof 
of such custom insufficient- 

(e) To any landholder of the village. 

Explanation. —A proprietor by purchase comes within this 
clause (No. 4 P* R. 1879 ; No. 42 P. R. 1880 ; No. 76 ibid ; 
No. 89 P. R. 1900). Cf. I. L. R* XII All* 426 and XVI 
ibid 412. So does also a malik qabza (No- 14 P. R. 1882 ; 
No* 13 P. R. 1885). The term in fact includes all the 
mein forming the proprietary body or khewatdars , as* 
sessed with, a quota of the revenue, and jointly and 
severally responsible to Government for the whole (No. 
153 P, R. 1888). It does not, however, include the 
purchasers of a small site in the abadi , whose general 
status in the village is that of a servant (ibid) (and q/. 
a)so No* 96 P. R. 1898; No* 48 P* R. 1899); but centra 
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No. 51 P. R. 1907 ; nor one who is merely a taluhdar ("No. 72 
P. R. 1897). But a proprietor of certain waste land in a 
village has a right of pre-emption as against a total 
stranger (No. 7 P. R. 1896). So also has a person who has 
acquired a share in the village shamilat (No. 48 P. R. 1906). 

(/) To the tenants with rights of occupancy in 
the property. 

(<7) To the tenants with rights of occupancy 
in the village. 

Provided that when the property is land, to the trees 
standing on which the Government is entitled, such 
right belongs to the Lieutenant-Governor of the Punjab 
in preference to all other persons. 

Authority. —Section 12 of tho Punjab Laws Act as amended. 

120 . Where two or more persons are equally 
entitled to such right, the vendor or mortagor may 
determine which of them shall exercise the same. 

Authorities. — Ibid. Cf Punjab Pre-emption Act 1913 Section 17. 

Explanation. —Such election must be made before a sale has 
been completed, and cannot be asserted by the vendor after 
he has parted with the property as between two rival 
claimants to pre-emption (No. 62 P. R. 1879 ; No, 20 P. R. 
1881 ; No- 117 P. R. 1883). Compare No. 17 P. R. 1884 
and No. 29 P. R. 1892. 

Remark. —The reason why the election must be made before 
the vendor has concluded a sale is, that after a sale is once 
complete the vendor has no longer any title in the property, 
which then becomes vested in the purchaser (No. 62 P. R. 
1879 ), and he cannot thereafter be heard to derogate from 
his own grant on the principle affirmed by Papinian that 
nemo potest mutare consilium suum in alterius injuriam: 
Section 75 D. de reg juris. Moreover, the first purchaser 
could well plead in such a case id quod nostrum est , sine 
facto nostro ad alium transjerri non potest: Section 1 } ibid- 



242 


PRE-EMPTION. 


[121-122] 


121 . Nothing in pam. 119 shall be deemed to 
affect the provisions of Chapter Y, Punjab Tenancy- 
Act ; but if a landlord refuse or neglect to exercise 
the right conferred on him by that Chapter, such 
right shall belong, first, to the tenants with rights of 
occupancy in the property concerned ; and, secondly, 
to the tenants with rights of occupancy in the village 
in which such property is situate. 

Authority.— Ibid . But the landlord's omission to proceed under 
the provisions of the Punjab Tenancy Act does not deprive 
him of any right of pre-emption to which he may otherwise 
be entitled (No- 20 P. It- 1901). 

Explanation 1. —The provisions of Section 34, Punjab Ten¬ 
ancy Act, 1868, were held to extend to gifts and other forms 
of alienation as well as to sales ; and thus it was held that 
a tenant could not give away the land in his occupation 
without offering it for sale to his landlord at the market 
value of the land (No. 12 P R. 1871 ; No. 19 P R. 1877). 

Explanation 2.— The term “landlord” shall be held to in¬ 
clude a mortgagee holding from the landlord (No 39 P. R. 
1877). 

Explanation 3.— Nothing in Chapter V, Punjab Tenancy Act, 
1887, shall be deemed to enable the vendor or any person 
other than the landlord or his heirs or representatives from 
disputing the validity of a sale on the ground of the land¬ 
lord’s right of pre-emption 'No. 30 P. R 1881 ; No. 1512 of 
1881 ; No. 109 P. R. 1881). Cf. No. 31 P. R. 1896 (F. B.). 

{e) SPECIAL VILLAGE CUSTOMS . 

122 . Pre-emption frequently extends to mort¬ 
gages as well as to permanent alienations. 

Note .—See also para* 98, Remark (1), supra . Under the Punjab 
Pre-emption Act, 1913, there is no right of pre-mortgage, 
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Authorities —No. 144 of 1873; No. 53 P. R. 1877 ; No. 49 
P- R. 1878 ; No. 103 P. R. 1885 ; No 10 P. R. 1887 ; Nos. 
102 and 121 P. R. 1888; No. 378 of 1892. 6’/. No. 98 

P. R. 1894 and No. 70 P. R. 1905. 

Remark. —Such a custom, though alleged, was not found to 
exist in the village of Nirhali in Ivasur tahsil (No. 20 P. It. 
1885) ; nor in M. Ghala, tahsil Zafarwal (No. 46 P. R. 1903); 
nor in M. Mannanwala, Gujramvala District (No. 78 P. It. 
1904). 

123. The nearest kinsman (h\tvaloHi b.trih) is 
generally entitled to the first offer. 

Xot*. — Cj. Section 15 of the Punjab Pre-emption Act, 1913. 

Explanation. —The term karabati birth wiihin the meaning of 
this paragraph shall not be deemed to include a relation more 
distantly removed than the fifth degree (No. 121 P. 11. 1879 ; 
No. 129 P. R. 1906 (bhai nazdiki) ; ncr the widow of a 
deceased proprietor (No. 196 P. R. 1889 ; No. 131 P. R. 1892, 
and No. 55 P- R. 1909). But see No. 98 P. R. 1891 at page 
470, and also No. 645 of 1875. As to the meaning of 
Yaganajan , see Nos. 895 of 1879 and 121 P R. 1888. 

Exception. —No custom of right of preemption of house 
property based upon relationship or vicinage is proved to 
exist in the village of Baglibanpura, tahsil Lahore (No. 99 
P. R. 1900). 

Contra. —Ill mohulla Pirzadgcin of Sadhaura vicinage is held 
to confer a right (No. 107 P. R. 1900). 

124. The fact that one co-sharer s land adjoins 
the land sold to a larger extent than that of another 
confers no superior right if in other respects their 
position is equal. 

Authorities.— No. 91 P, R, 1875 ; No. 59 F, R. 1870. 
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125. An inferior proprietor in the same khata or 
holding has a preferential el;lim to a superior pro¬ 
prietor in the village. 

Authorities.— No. 1161 of 1876 ; No. 72 P. R. 1697 ; No. 64 
P. R. 1904. Bute/ section 15 (.c) of Punjab Preemption 
Act, 1913. 

126. A proprietor of the site of a house in the 
abcidi of a village lias a preferential right to purchase 
the materials of the house built on the site over a 
neighbour who is a non-proprietor. 

Authority. — No. 361 of 1877. 

127. In villa ges in which the chakdari tenure 
prevails, the co-sharers in a well have a superior 
right of pre-emption to a general proprietor in any 
such village having no share in the well, but merely 
a right to hciq zemindari from the chakdars. 

Authorities. —Section 20, Act IV of 1872. Compaie No- 107 
P. R. 1882 (F. B). 

A mere co-sharer in a well has, as such, no right of pre. 
emption in respect of land watered by such well (No. 44 
P. R. 1900). The relation of ndnn and ala malik does not 
subsist between the laraddadkar and the original owner of 
the land in which the taraddadkar sunk the well (No- 40 
P. R. 1904). 

127 A. The law relating to pre-emption is now 
regulated by the Punjab Pre-emption Act, 1913, 
the provisions of which are set forth below in extenso. 

PUNJAB ACT No. I of 1913. 

(Received the assent of His Honour the Lieute¬ 
nant-Governor on the 8th February 1913 and that 
of His Excellency the Viceroy and Governor-General 
on the 1st March 1913.) 
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The Punjab Pre-emption Act. 

Whereas it is expedient to amend the law relating 
to pre-emption in the Punjab ; 

It is hereby enacted as follows:— 

CHAPTER I.— Preliminary. 

1. Short title and local extent. — (l) This Act 
may be called the Punjab Pre-emption Act, 1913. 

(2) It extends to the Punjab. 

2 . Repeal ojcertain enactments . — (l) The Punjab 
Pre-emption Act, 1905, is hereby repealed. 

(2) Nothing in this Act shall affect the provisions 
of Order 21, Rule SS, of the Code of Civil Procedure, 
1908, or Sections 53 and 54 of the Punjab Tenancy 
Act, 1887. 

N OTB. — There is thus no right ot‘ pre-emption in respect of a 
sale by an occupancy tenant holding under Section 5 of the Punjab 
Tenancy Act, 1887, in favour of a landlord ; nor do sales to a 
landlord of rights of occupancy held under any other section 
of that Act give rise lo claim for pre-cinp ion (No. 116 P. R. 
1916 overruling No. 36 P. R. 1912 ; No. 10 P. R. 1905). CJ. 
also No. 31 P. R. 1896 ; No. 24 P. R. 1902. 

(3) Notwithstanding anything to the contrary in 
Section 4 of the Punjab General Clauses Aet, 1898, 
the Courts shall in all suits, appeals and proceedings 
pending at the commencement of this Act give effect, 
so far as may be, to the procedure prescribed by 
this Act, 

3. Definitions. —In this Act, unless a different 
intention appears from the subject or context,— 

(l) ‘agricultural land’ shall mean land as 
defined in the Punjab Alienation of Land 
Act, 1900 (as amended by Act I of 1907), 
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but shall not include the rights of a mortgagee, 
whether usufructuary or not, in such land ; 

Note. —It is immaterial whether the “land” is situate in a 
town or a village (No. 26 P. R. 1911). It is the character 
of the land at the date of sale that is to be looked to 
(No. 23 P. L. R. 1912V The right to realize arrears of 
rent of agricultural land does not constitute “ land ” 
within the meaning of this definition (No. 13 P. R. 1915). 
For a discus don as to what is included in the term, 
see No. 91 P. R. 1919. 

(2) ‘village immoveable property’ shall mean 

immoveable property within the limits of a 
village other than agricultural land ; 

Note —If extensions are made to the village abacii, or if a 
previously unoccupied site within the village boundaries 
is built upon, they would become \illago immoveable 
property within the meaning of the definition (No. 89 
P. R. 1910). 

(3) ‘ urban immoveable property ’ shall mean 
immoveable property within the limits of 
a town other than agricultural land. For 
the purposes of this Act a specified place 
shall bo deemed to be a town (a) if so 
declared by the Local Government by 
notification in the official Gazette, or {(>) 
if so found by the Courts ; 

(4) ‘ member of an agricultural tribe ’ and 
‘ group of agricultural tribes ’ shall have the 
meanings assigned to them respectively 
under the Punjab Alienation of Land Act, 
1900. 

(5) sale shall not include— 

(a) a sale in execution of a decree for money 
or of an order of a Civil, Criminal or 
Pevenue Court or of a Revenue Officer. 
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Note —A mere decree for land does not give rise to a claim 
for pre-emption (No. 1)4 P. R. 1902 ;No. 40 P. R. 1911 ; 
(No. 42 P. R. 1917), nor does a sale in execution of a 
decree for specific performance (No. Ill P. R. 1919), nor a 
sale made under a certificate issued under C. 21a, r 83 (2), 
C. C. P. (C. A. 2*70 of 1917), nor a sale of a miner’s 
property with sanction of District Judge under Guardians 
and Wards Act (C. A* 2534 of 1919). A sale of immove¬ 
able property by a receiver under direction of the Court, 
under Section 356 of the Civil Procedure Code, 1882, is 
a sale in execution of a decree (No. 46 P. R. 1909), but 
see I. L* R. XXVII All. 670* An agreement whereby 
a landowner created a right of occupancy in another 
person in return for certain money payments was held 
under Punjab Act II of 1905 not to amount to a “ sale 91 
This is now expressly so profiled by the next clause. A 
conditional sale of agricultural land is not subject to claims 
for pre-emption <No. 87 P. R. 1906). 

(b) the creation of an occupancy tenancy by a 
landlord, whether for consideration or 
otherwise ; 

(fi) any expression which is defined by Section 3 
of the Punjab Land Revenue Act, 1887, 
shall, subject to the provisions of this Act, 
have the meaning' assigned to it in the said 
section. 

CHAPTER II, —General Provisions. 

4. Right of pre-emption : application, of. —The 
right of pre-emption shall mean the right of a person 
to acquire agricultural land or village immoveable 
property or urban immoveable property in pre¬ 
ference to other persons, and it arises in respect of 
such land only in the case of sales, and in respect of 
such property only in the case of sales or of fore¬ 
closures of the right to redeem such property. 
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Nothing in this section shall prevent a Court from 
holding that an alienation purporting to be other 
than a sale is in effect a sale. 

Note. —As to the scope of the proviso, see No. 67 P. R. 1912 
and No. 104 P- R. 1918. A right of pre-emption which has 
accrued to a person passes on the latter’s death to the person 
who inherits the property through which the right accrued 
(No. 133 P. 11. 1907, F. B.) 

5. No right of pre-emption in respect of certain 
buildings. —No right ot‘ pre-emption shall exist 
in respect of the sale of or the foreclosure of a right 
to redeem— 

(a) a shop, serai or katra ; 

Note. —Under tho previous Act it was held that pre-emption 
could be claimed in respect of a sale of a shop in a village 
(No. 80 P. It. 1907). This is no longer law. 

For recent definitions of— 

Shop , see No. 122 P. R. 1906 ; No. 21 P. R. 1907 ; 

C. A. 1761 of 1912 ; No. 93 F W. R. 1914 ; 
No. 69 P. R. 1915; 

Serai, see No. 108 P. R, 1895 ; No. 96 P. R. 1910 ; and 
Katra, see No- 108 P. R. 1895; No. 2 P. R. 1903; 
No. Ill P. R. 1906 ; 

(b) a dharmsala, mosque or other similar build¬ 

ing. 

6. Exists in agricultural land and village im¬ 
moveable property. —A right of pre-emption shall 
exist in respect of agricultural land and village 
immoveable property, but every such right shall be 
subject to all the provisions and limitations in this 
Act contained. 

7. Exists under certain conditions in urban im¬ 
moveable property. —-Subject to the provisions of 
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Section 5, a right of pre-emption shall exist in respect 
of urban immoveable property in any town or sub¬ 
division of a town when a custom of pre-emption is 
proved to have been in existence in such town or 
sub-division at the time of the commencement of this 
Act, and not otherwise. 

The only definition as to what constitutes a town is that given 
in 0. A. 27 of 1919. 

8. Local Government may exelude areas from 
pre-emption. —(l) Except as may otherwise be 
declared in the case of any agricultural land in a 
notification by the Local Government, no right of 
pre-emption shall exist within any cantonment. 

(2) The Local Government may declare by noti¬ 
fication that in any local area, or with respect to any 
land or property or class of land or property, or with 
respect to any sale or class of sales, no right, of pre¬ 
emption, or only such limited right as the Local 
Government may specify, shall exist. 

9. Exclusion of pre-emption in respect of certain 
alienations. —Notwithstanding anything in this Act, 
a right of pre-emption shall not exist in respect 
of any sale made by or to the Government, or by or 
to any local authority, or to any company under the 
provisions of Part VII of the Land Acquisition 
Act, 1894, or in respect of any sale sanctioned by 
the Deputy Commissioner under Section 3 (2) of the 
Punjab Alienation of Land Act, 1900. 

10. Party to alienation cannot claim pre-emp¬ 
tion. —In the case of a sale by joint-owners, no party 
to such sale shall be permitted to claim a right of 
pre-emption. 

11. Sum deposited by pre-emptor not to be attach 
ed .—No sum deposited in or paid into Court by a 
pre-emptor under the provisions of this Act or of 
the Code of Civil Procedure shall, while it is in the 
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custody of the Court, he liable to attachment in 
execution of a decree, or order of a Civil, Criminal 
or Revenue Court or of a Revenue Officer. 

CHAPTER III.— Persons in whom the right of 

PRE-EMPTION VESTS. 

12. The law deter mini ng the right of 'pre-emp¬ 
tion .—In respect of all sales and foreclosures not 
completed before the commencement of this Act, the 
right of pre-emption shall be determined by the 
provisions of this Act ; but in respect of all sales 
and foreclosures completed before the commence¬ 
ment of this Act, the right of pre-emption shall bo 
determined by the law in force at the time of such 
completion. 

13. Joint right of pre-emption ho w exorcism !.— 
Whenever according to the provisions of this 
Act a right of pre emption vests in any class or 
group of persons, the right may be exercised by all 
the members of such class or group jointly ; and if 
not exercised by them ail jointly, by any two or 
more of them jointly ; and if not exercised by any 
two or more of them jointly, by them severally. 

Note.— A lineal descendant has not a superior right over other 
lineal descendants simply because he is also a co-sharer in 
the land (No. 87 P, U. IS)11). See as to tlio meaning of this 
Section No- 21 P. 11. 1908. 

14. Limit of exercise of right in respect of land 
sold by member of an agricultural tribe .—No 
person other than a person who was at the date of 
sale a member of an agricultural tribe in the same 
group of agricultural tribes as the vendor shall have 
a right of pre-emption in respect of agricultural land 
sold by a member of an agricultural tribe. 

Noth. —A person who is not entitled to claim pre-emption by 
reason of this provision cannot plead in defence that lie has u 



PRE-EMPTION. 


251 


[127a] 


right of pre-emption under Section 15 of the Aet (0. A No. 1135 
of 1910). 

15 . Per 'son in whom right of pre-emption vests 
in respect of sales of agricultural land and village 
immoveable property. —Subject to the provisions of 
Section 14, the right of pre-emption in respect of 
agricultural land and village immoveable property 
shall vest— 

(a) where the sale is by a sole owner or occu¬ 

pancy tenant or, in the case of land or pro¬ 
perty jointly owned or held, is by all the 
co-sharers jointly, in the persons in order 
of succession who, but for such sale, would 
be entitled on the death of the vendor or 
vendors to inherit the land or property 
sold: 

Noth.— Ordinarily neither a mother nor a widow can be regard¬ 
ed as entitled to inherit land to which she succeeds upon 
the death of her son or husband (No. 40 P. It. 1914)- 
But she can claim under this clause if by custom she has 
a right to succeed collaterally (No. 205 P- L. R. of 
1912). A female or cognate succeeding in absence of 
collaterals in preference to the village proprietary body is 
an heir (No- 05 P It. 1918). 

(b) where the sale is of a share out of joint land 

or property, and is not made by all the 
co-sharers jointly,— 

firstly, in the lineal descendants of the 
vendor in order of succession ; 

Note*—S ee note to Section 13 supra* 

secondly, in the co-sharers, if any, who are 
agnates, in order of succession ; 

thirdly, in the persons not included under 
firstly or secondly above, in order of 
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succession who, but for such sale, would 
be entitled on the death of the vendor 
to inherit the land or property sold ; 

fourthly , in the co-sharers : 

(c) if no person having a right of pre-emption 
under clause («) or clause (6) seeks to 
exercise it,— 

firstly, when the sale affects the superior or 
inferior proprietary right and the superior 
right is sold, in the inferior proprietors, 
and when the inferior right is sold, in 
the superior proprietors ; 

secondly, in the owners of the patti or other 
sub-division of the estate within the 
limits of which such land or property is 
situate : 

Note. —As to the meaning of "sub-division” see anlc, 
para. 119, clause Cc). 

thirdly, in the owners of the estate ; 

Note. —-A malik qabza owning S twins uuassossedand practi¬ 
cally uncultivated is not an owner of the estate (I- L. It- 
I,ah. 503). 

fourthly, in the case of a sale of the proprie¬ 
tary right in such land or property, in 
the tenants (if any) having rights of 
occupancy in such land or property : 

fifthly, in any tenant having a right of occu¬ 
pancy in any agricultural land in the 
estate within the limits of which the land 
or property is situated. 

Explanation .—In the case of sale by a female of 
land or property to which she has succeeded on a 
life tenure through her husband, son, brother or 
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father, the word ‘ agnates ’ in this section shall 
mean the agnates of the person through whom she 
has so succeeded. 

Note.— A person who has a right of pre-emption cannot be 
deprived of his right because his father assented to the 
sale (No. 7 P. R. 1912) ; nor because after decree and 
pending appeal he has sold the land through which he 
claimed pre-emption (No. 67 P. 11. 1912). 

16. Person in whom right of pre-emption vests 
in urban immoveable property. —The right of pre¬ 
emption in respect of urban immoveable property 
shall vest,— 

firstly, in the co-sharers in such property, if 
any ; 

secondly , where the sale is of the site of the 
building or other structure, in the owners 
of such building or structure ; 

Note. —An heir to property is not the o'vner of such property 
(No, 8 P. L- R. 1912). But a Mutwali of a mosque is 
an owner thereof for purposes of pre-emption (No. 59 
P- R. 1911). See for converse C. A. 2031 of 1919. 

thirdly, where the sale is of a property hav¬ 
ing a staircase common to other properties, 
in the owners of such properties ; 

fourthly, where the sale is of property having 
a common entrance from the street with 
other properties, in the owners of such 
properties ; 

Note— See as to this No. 95 P, L, R. 1912 ; No. 44 P. R 
1912. 

fifthly, where the sale is of a servient 
property, in the owners of the dominant 
property, and vice versa ; 
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sixthly, in tho person who own immoveable 
property contiguous to the property sold. 

Note. — In the former Act the word "adjacent ’ was used. 

Tho difficulty felt in No. 90 P. R. 1909 has now been 
removed. 

17 . Exercise oj right of pre-emption where 
several persons equally entitled .—Where several 
pre-emptors are found by the Court to he equally 
entitled to the right of pre-emption, the said right 
shall be exercised — 

(a) if they claim as co-sharers, in proportion 

among themselves to the shares they 
already hold in the land or property ; 

(b) if they claim as heirs, whether co-slmrers or 

not, in proportion among themselves to 
the shares in which, but for such sale, they 
would inherit the land or property in the 
event of the vendor’s decease withoutother 
heirs ; 

(c) if they claim as owners ot the estate or re¬ 

cognised sub-division thereof, in proportion 
among themselves to the shares which 
they would take if the land or property 
were common land in the estate or the sub¬ 
division, as the case may be ; 

(<•/) if they claim as occupancy tenants, in pro¬ 
portion among themselves to the areas res¬ 
pectively held by them in occupancy right; 

(e) in any other case, by such pre-emptors in 
equal shares. 

Note. —It is no longer open to the vendor to determine who 
shall have the right to claim pre-emption- The plaintiff’s 
claim to pre empt must fail if the veodee has equal rights 
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of pre emption with him (No. 88 P. It. 1907 , No. 94 
P. It. 1904 ; No. 21 P. R. 1908) ; or if the property is 
transferred pending suit to a person with equal rights of 
pre-emption (No. 2G P- It. 1908 ; Nos- 53 and 74 P. R. 
1911 . 

18. P, •ov is ions of Sections 15 awl L7 applicable to 
foreclosures niutatis mutandis.—In the case of a 
foreclosure of the right to redeem village immoveable 
property, the provisions of Sections 15 and 17, and in 
the case of a foreclosure of the right to redeem 
urban immoveable property, the provisions of Sec¬ 
tions 10 and 17, shall be construed by the Court with 
such alterations not affecting the substance as may 
bo necessary or proper to adapt them to the matter 
before the Court. 

CM APT K R IV. — Pimc k nu k e. 

19. Notice to pre-emptors. — When any person 
proposes to sell any agricultural land or village im¬ 
moveable property or urban immoveable property, 
or to foreclose the right to redeem any village im¬ 
moveable property or urban immoveable property 
in respect of which any persons have a right of pre¬ 
emption, he may give notice to all such persons of 
the price at which he is willing to sell such land or 
property or of the amount due in respect of the 
mortgage, as the case may be. 

Such notice shall be given through any Court 
within the local limits of whose jurisdiction such 
land or property or any part thereof is situate, and 
shall be deemed sufficiently given if it be stuck up 
on the cliaupal or other public place of the village, 
town or place in which the land or property is 
situate. 

Notes— It is not essential that there should have been nego¬ 
tiations with any particular individual before a notice is 
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issued The notice, if otherwise duly authenticated, need 
not be signed either by the presiding officer or by the 
person at wh ;sa instance it is issued (No. 14 P- R. 1914); 
but seo also No. 50 P. R. 1918. 

20. Notice by pre-emptor to vendor .—The right 
of pre-emption of any person shall be extinguished 
unless such person shall, within the period of three 
months from the date on which the notice under 
Section 19 is duly given or within such further period, 
not exceeding one year from such date as the Court 
may allow, present to the Court a notice for service 
on the vendor or mortgagee of his intention to en¬ 
force his right of pre emption. Such notice shall 
state whether the pre-emptor accepts the price or 
amount due on the footing of the mortgage as cor¬ 
rect or not, and, if not, what sum he is willing to 
pay. 

When the Court is satisfied that the said notice 
has been duly served on the vendor or mortgagee, 
the proceedings shall be filed. 

21. Sait for pre-emption. —Any person entitled 
to a right of pre-emption may, when the sale or 
foreclosure has been completed, bring a suit to en¬ 
force that right. 

22. (l) Plaintiff may be called on to make de¬ 
posit or to file security. —In every suit for pre-emp¬ 
tion the Court shall at, or at any time before, the 
settlement of issues require the plaintiff to deposit 
in Court such sum as does not, in the opinion of 
the Court, exceed one-fifth of the probable value of 
the land or property, or require the plaintiff to give 
security to the satisfaction of the Court for the 
payment, if required, of a sum not exceeding such 
probable value within such time as the Court may 
fix in such order, 
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(2) In any appeal the Appellate Court may at 
any time exercise the powers conferred on a Court 
under sub-section (l). 

(3) Every sum deposited or secured under sub¬ 
section (l) or (2) shall be available for the dis¬ 
charge of costs. 

(4) If the plaintiff fails within the time fixed by 
the Court or within such further time as the Court 
may allow to make the deposit or furnish the secu¬ 
rity mentioned in sub-section (l) or (2), his plaint 
shall be rejected or his appeal dismissed, as the case 
may be. 

(5) (a) If any sum so deposited is withdrawn by 
the plaintiff, the suit or appeal shall be dismissed. 

See also C. A. 1281 of 1919. 

Note. —This clause abrogates the decision on this point in 
No 58 P. R. 1912, and it is not retrospective in effect 
(No. 75 P. R. 1915). As to power of Appellate Court to 
extend time, see C. A. 2240 of 1919. 

( b) If any security so furnished for any cause 
becomes void or insufficient, the Court shall order 
the plaintiff" to furnish fresh security or to increase 
the security, as the case may be, within a time to be 
fixed by the Court, and if the plaintiff" fails to com¬ 
ply with such order, the suit or appeal shall be dis¬ 
missed. 

(6) The estimate of the probable value made for 
the purpose of sub-section (l) shall not affect any 
decision subsequently come to as to what is the 
market value of the land or property. 

23 . Special conditions relating to sales of agri¬ 
cultural land. —No decree shall be granted in a 
suit for pre-emption in respect of the sale of 
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agricultural land until the plaintiff has satisfied 
the Court— 

(a) that the sale in respect of which pre emption 
is claimed is not in contravention of the 
Punjab Alienation of Land Act, 1900; and 

(/') that he is not debaired by the provisions of 
section 14 of this Act from exercising tho 
right of pre-emption. 

24. Procedure, on detewninafion of the said 
issues .—In a suit for pre-emption in respect of a 
sale of agricultural land, if the Court finds that the 
sale is in contravention of the Punjab Alienation of 
Land Act, 1900, the Court shall dismiss the suit. 

25. (l.) Fixing of price for purposes of suit in 
case of sales .—If in the case of a sale the parties 
are not agreed as to the pr ice at which the pre- 
emptor shall exercise his right of pre-emption, the 
Court shall determine whether the price at which 
the sale purports to have taken place has been 
fixed in good faith or paid, and if it finds that the 
price was not so fixed or paid, it shall fix as the 
price for the purposes of the suit the market value 
of the land or property. 

(2) If the Court finds that the price was fixed in 
good faith or paid, it shall fix such price as the 
price for the purposes of the suit: 

Provided that when the price at which the sale 
purports to have taken place represents entirely or 
mainly a debt greatly exceeding in amount the 
market value of the property, the Court shall fix 
the market value as the price of land or property 
for the purposes of tho suit, and may put the 
vendee to his option either to accept such value as 
tho full equivalent of the consideration for the 
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original sale or to have tie said sale cancelled, and 
the vendor and vendee restored to their original 
position. 

Note. — For cases where the Court acted upon this proviso, 
see No. 47 P. R. 1909 and No. 54 P. It. 1911. A person who in 
his anxiety to purchase tho land is ready to pay a “ fancy price,” 
may nevertheless act in “good faith” (No. 75 P * R. 1901 ; 
No. 68 P. R. 1902 ; No. 13 P. R. 1908 ; No. 17 P. R. 1909 ; 
No. 2 P. R. 1918). If the money is actually paid, the price 
must he deemed to have been fixed in good faith (No 47 
P. R. 1909) ; cf also LIV Ind. Cases 34 and 54. 


26. Fixing of price for purposes of suit in case 
of foreclosure. —If in case of a foreclosure the par* 
ties are not agreed as to the amount at which the 
pre-emptor shall exercise his right of pre-emption, 
the Court shall determine whether the amount 
claimed by the mortgagee is due under the terms 
of the mortgage, and whether it is claimed in good 
faith. If it finds that the amount is so due and is 
claimed in good faith, it shall fix such amount as 
the price for the purposes of the suit; but if it 
finds that the amount is not so due, or, though 
due, is not claimed in good faith, it shall fix as the 
price for the purposes of the suit the market value 
of the property. 

27. “ Market value ” how to be determined. —For 
the purpose of determining the market value, the 
Court may consider the following among other 
matters, as evidence of such value :— 

(a) the price or value actually received or to be 
received by the vendor from the vendee, or 
the amount really due on the footing of the 
mortgage as the ease may be ; 

(b) the amount of interest included in such price, 

value, or amount; 
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(c) the estimated amount of th9 average annual 

net assets of the land or property; 

( d ) the land revenue assessed upon the land or 
property; 

( e) the value of similar land or property in the 

neighbourhood ; 

(/) the value of the land or property as shown 
by previous sales or mortgages. 

28. Concurrent hearing of suits. —When more 
suits than one arising out of the same sale or 
foreclosure are pending, the plaintiff in each suit 
shall be joined as defendant in each of the other 
suits, and in deciding the suits the Court shall in 
each decree state the order in which each claimant 
is entitled to exercise his right. 

29. (l) Copy of decree to be sent to Deputy 
Commissioner : application for revision .— The 
Court shall send to the Deputy Commissioner a 
copy of every original decree granting pre-emption 
other than a decree granting pre-emption in res¬ 
pect of a building or site of a building in a town or 
sub-division of a town and the Deputy Com¬ 
missioner may, within two months from the date 
of the receipt of such copy, apply to the Court to 
which the appeal in the pre-emption suit would lie, 
or if no appeal lies, to the Divisional Court, for 
revision of the decree on the ground that the 
decision of the Court of first instance is contrary 
to the provisions of the Punjab Alienation of Land 
Act, 1900. 

(2) No stamp shall be required upon such applica¬ 
tion, and the provisions of the Code of Civil Pro¬ 
cedure as regards appeals shall apply as far as may 
be to the procedure of the Appellate Couit on 
receipt of such application. £ 
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(3) No appearance by or on behalf of the Deputy 
Commissioner shall be deemed necessary for the 
disposal of the application. 

CHAPTER Y. — Limitation. 

30. Limitation .—In any case not provded for 
by Article 10 of the Second Schedule of thei Indian 
Limitation Act, 1908, the period of limitation in a 
suit to enforce a right of pre-emption under the 
provisions of this Act shall, notwithstanding any¬ 
thing in article 120 of the said schedule, be one 
year— 

0) in the case of a sale of agricultural land or of 
village immoveable property, from the date of 
the attestation (if any) of the sale by a 
Revenue Officer having jurisdiction in the 
register of mutations maintained under the 
Punjab Land Revenue Act, 1887, or 

from the date on which the vendee takes under 
the sale physical possession of any part of 
such land or property, 
whichever date shall be the earlier ; 

(2) in the case of a foreclosure of the right to re¬ 

deem village immoveable property or urban 
immoveable property, 

from the date on which the title of the mortgager 
to the property becomes absolute ; 

(3) in the case of a sale of urban immoveable pro¬ 

perty, 

from the date on which the vendee takes under 
the sale physical possession of any part of the 
property. 

Notes :— 

(a) Every claim to the right of pre eruption made after the 
commencement of the Punjab Pre-emption Act, 1913, is 
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governed by the provisions of the Act, -whether such right 
accrued before or after that date. The Act purports to fix 
one year as the period of limitation for every claim t) pre¬ 
emption, and a person whoso causs of action arose, and 
against whom limitation has begun to run under Article 120 
of the Indian Limitation Act, 1877, but which has not 
expired before the commencement of (he Punjab Pre-emption 
Act, will have one yoir to sue from the dato of the com¬ 
mencement of the latter Act under Section 28, and any one 
whose cause of action arises or whose right to sue accrues 
after the commencement of that Act, or against whom limita¬ 
tion began to run for the first time after the commencement 
of that Act, will have one year within which to sue, such year 
to be computed from the periods laid down in Section 2!) 
(No. 74 P. R. 1909). See also No- 143 P. R. 1907, and of. 
No. 131 P. R. 1907 ; No. 22 P R. 1908 ; No. 17 P. R. 1908. 

(6) The starting p rint of limitition for a pre-emption suit 
in respect of a sale of land is not affected by tho circumstance 
that the sale requires the sanction of the Deputy Com¬ 
missioner before it becomes effective (No. 79 P. R. 1913 
overruling No. 82 P. R. 1912). 

(c) This so *tion does not contemplate cases in which two 
or more rival pre-emptoih having brought separate suits in 
respect of the same sale, the plaintiff in each suit is joined 
as ft defendant in the other suits under Section 28 of the 
Act, and consequently the period of limitation as between 
the rival pre-emptors continues to bo six years under Article 
120 of tho Indian Limitation Act (No. 20 P R. 1908 ; No. 
80P.R. 1912 

Nor does it apply to the imp'eading of subsequent vendees 
(No. 31 P. R. 1913; No. 49 P R. 1914 ; No. 17 P. R. 1915). 
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CHAPTER VIII. 

LAND LAW AND TENURES. 


INTRODUCTION. 

Whatever may have been the ancient usage of the coun¬ 
try or the theory of Hindu or Muhammadan writers' on the 
subject of the absolute ownership of the de facto sovereign 
or ruler of all land within the territorial limits of his rule, 
it is undeniable that all the later more powerful native 
sovereigns or independent princes regarded themselves as 
supreme lords, whose will furnished the only law of the 
land, and at whoso free disposition \ny the land which they 
had conquered, or which they had inherited from ancestors 
who had conquered it.* Such at all events was the condi¬ 
tion of things at the time when the British Empire in the 
East began to consolidate itself on the ruins of the 
Mogul Empire. And the right of the ruler was more parti¬ 
cularly recognized with respect to waste lands, that is to say, 
lands which had never previously been occupied or 
cleared by any one, and he was also deemed entitled to a 
certain proportion of the annual produce of every parcel 
of land. The British Government naturally accepted the* 

* Note.— As Ahrens observes, quoting M Giraud, the idea of a primary 
and sovereign right in land, residing in the State or in the Ruler, is a logical 
result of tho notion that it is the State which furnishes the creative force 
which brings the land into a condition of bdng appropriated (Count de Droit 
Nature! t Vol. II, 8 th Edition: Leipzig, 1894, pages *189-131). This was 
the notion which alone prevailed in the Rormn system for nearly seven 
centuries, and which finds expression in the following passage in the Com¬ 
mentaries of Gaius, whore, speaking of land in the provinces, he eays:— 
The dominium of that land is in the Homan people or in the Emperor, and 
we appear to have only the mere possession and usufruct ” 'Jib. II § 7). 

This subject is discussed in Baden-Powell s T^and Revenue sty stem in British 
India , pages 49, 122, 125. 
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position to which it had succeeded as a paramount ruler, 
having the right of re-distributing, conferring and re¬ 
cognizing rights on a new basis. But it very speedily 
evidenced the principles of enlightened government by 
which it intended to be guided in the administration of the 
country by extending a very liberal recognition to the 
rights of private persons in the soil, reserving to itself 
only such rights as were properly claimable 1 y it, such as 
the right to all waste lands, the right to mines, minerals, 
and earth-oils, the right to water in lakes and streams 
(now regulated by Canal Acts), and the right to escheats. 
Most of these matters are now regulated by express 
statutory laws, the provisions of which are taken as the 
basis of the following paragraphs. 

As the result of a long chain of historical circumstances 
rights in land are now found in the hands of a series of 
different persons. Thus in the one village we often see not 
only different classes of proprietors, but different classes of 
tenants. For example, we may have the Government itself 
as the direct owner of what are known as khas estates, 
farmed out of waste lands at its disposal, or of estates for¬ 
feited for crime or escheated for want of heirs ; an over- 
lord, or taluqdar, or ala malik entitled only to a rent- 
charge, or a share in the produce ; a body of inferior pro¬ 
prietors exercising rights over the soil and having the power 
of locating tenants; proprietors having rights of ownership 
over their own holdings, but having no rights in the 
village common lands or other accessory rights; occupancy 
tenants with a fixity of tenure; and tenants at will. 
Besides these there may be the assignee of the Government 
revenue in whole or in part. In this and the following 
Chapter the respective rights of these groups will be briefly 
explained. 



[126-129] LAND LAW AND TENURES. 266 

128 . By the ancient law of the country, the 
ruling power is entitled to a certain proportion of 
the annual produce of every parcel of land, excepting 
in cases in which that power has made a temporary 
or permanent alienation of his rights, or has agreed 
to receive instead of that proportion a specific sum 
annually, or for a term of years, or in perpetuity. 

Authority. —Regulation 31 of 1803. 

129 (1) In the case of every estate, the entire 
estate, and the landowner, or, if there are more than 
one, the landowners jointly and severally, shall be 
liable for the land revenue for the time being 
assessed on the estate : 

Provided that— 

(a) the Local Government, with the previous 
sanction of the Governor-General in Council, 
may by notification declare that in any estate 
a holding or its owner shall not be liable 
for any part of the land revenue for the 
time being assessed on the estate except 
that part which is payable in respect of 
the holding ; and 

(b) when there are superior and inferior land- 

owners in the same estate, the Financial 
Commissioner may by rule, or by special 
order in each case, determine whether the 
superior or inferior landowners shall be liable 
lor the land revenue, or whether both shall be 
so liable, and, if so, in what proportions. 

(2) A notification under proviso (a) to sub-sec¬ 
tion (1) may have reference to any single estate, or 
to any class of estate or estates generally in any 
local area. 

Authority. —Section 61, Punjab Land Revenue Act, 1887. See 
Rule 208 of the Rules made by the Financial Conimissione 
and Act I of 1890. 
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Explanation. —The costs of any process issued for the collection 
of land revenue shall be recoverable as part of the arrear 
of land revenue in respect of which the process was issued. 

Authority. —Section 65 ibid. 

Remark. - As to the effect of partitions of estates and tenancies 
on joint liability for revenue, see Sections 110 and 120 ibid. 

130 . (l) The land revenue for the time being 
assessed on an estate or payable in respect of a 
holding shall be the first charge upon the rents, 
profits, and produce thereof. 

(2) Without the previous consent of the Collector, 
the rents, profits or produce of an estate or holding 
shall not be liable to be taken in execution of a 
decree or order of any Court uutil the land revenue 
chargeable against the rents, profits or produce, and 
any arrear of land revenue due in respect of the 
estate or holding, have been paid. 

Authority. —Section 62 ibid. 

131 . In regular settlements completed before the 
eighteenth day of November 1871, where it is not 
expressly provided in the record-of-rights of ,such 
settlement that any forest, quarry, unclaimed, un¬ 
occupied, deserted or waste laud, spontaneous pro¬ 
duce, or other accessory interest in land belongs to 
the landowners, it shall be presumed to belong to 
the Government. 

Explanation. —This presumption may be defeated by show¬ 
ing— 

(o) from the record or report made by the assessing officer 
at the time of assessment ; or 
(b) if the record or roport is silent, then from a comparison 
c between the assessment of villages in which there 

existed, and the assessment of villages of similar 
character in which there did not exist, any forest or 
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quarry, or any such land or interest, that the forest, 
quarry, land or intorest was taken into account in the 
assessment of the land revenue- 

Authority. —Section 42, clauses 1 and 3, ibid. 

132 . But in all regular settlements completed 
after the above date, where it is not expressly pro¬ 
vided in the records of the settlement that any forest 
or quarry, or any such land or interest belongs to 
the Government, it shall be presumed to belong to 
the landowners. 

Authority. —Section 42, clause 2, ibid. 

133 . All mines of metal or coal, and all earth-oil 
and gold-washings, shall in every case be deemed to 
be the property of Government, and the Govern¬ 
ment shall have all powers necessary for the proper 
enjoyment of its rights thereto. 

Authority. —Section 41, Punjab Land Revenue Act, 1887. 

134 (l.) Whenever, in the exercise of any right 
of the Government referred to in either of the two 
last foregoing sections the rights of any person are 
infringed by the occupation or disturbance of the 
surface of any land, the Government shall pay, or 
cause to be paid, to that person compensation for 
the infringement. 

(2). The compensation shall be determined as 
nearly as may be in accordance with the provisions 
of the Land Acquisition Act, 1870. 

Authority. —Section 43 ibid. The Land Acquisition Act now- 
in fotcu is Act I of 1894. ' 

135. Entries made in a record of-rights in ac¬ 
cordance with the law for the time being in force, 
or in an annual record in accordance with the pro¬ 
visions of the Land Revenue Act, 188.7, and the 
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rules the rounder, shall be presumed to he true until 
the contrary is proved or a now entry is lawfully 
substituted therefor. 

Authority. —8ection 44 ibid. 

Remark 1.—Both by Section 16 of the Act of 1871 and 
Section 44 of the Act of 1887 a Revenue Officer is bound to 
presume that those persons are the landowners who are 
entered as such in the record-of-rights. Section 19 of the 
land Revenue Act of 1871 and Section 87 of the Act of 
1887, which define the circumstances under which entries in 
the record*of-rights may be altered, do not give to the 
Revenue Officer authority to make an alteration converting 
a jagirdar into a landowner and then refusing to allow the 
landowner entered in the record-of-rights to engage for the 
revenue except with the consent of the parties or pursuant 
to a decree, or iu order to make the record agree with facts 
which have occurred since it was made. (No- 4 P. R. 1888, 
Revenue). 

Remark 2. —In making a first record-of-rights, a Revenue 
Officer is competent to determine a disputed question of 
ownership, and to make an entry in accordance with his 
decision in such record (No. 7 P. R. 1895, Revenue). 

Remark 3.— A shajra nasb , or pedigree table, included in 
the record of rights is to presumed to be correct (No. 174 
F. R. 1888). 

136 . Any person who considers himself aggrieved 
as to any right of which he is in possession by any 
entry in a record-of-rihgts, or in an annual record, 
may institute a suit for a declaration of his right 
under Chapter VI of the Specific Relief Act, 1877. 

Authority. —Section 45 ibid. 

Remark 1.—As to the jurisdiction of a Civil Court to hear 
such cases, see No. 25 P. R. 1889 ; No. 39 F- R. 1892. 
In No. 89 F. R. 1895, Riyaz, J., held that Section 45 of the 



[186-137] 


LAND LAW AND TENURES. 


86 8 

Punjab Land Revenue Act must be read subject to 
Section 77 of the Punjab Tenancy Act and other provisions of 
either Act relating to the jurisdiction of the Revenue Courts, 
and tho cases falling within Section 45 will be cognisable by 
the Civil or Revenue C >irt according to the nature of the 
subject of the suit and tho rules for the exercise of juris* 
diction by the Revenue Courts enacted in the relevant 
sections of the two Acts. This ruling was cited with 
approval by the Full Bench in No. 33 P. R- 1908, but its 
correctness has been doubted by Ro d, C. J., in No. 73 P- R, 
1910. It has been followed by tho Financial Commissioner 
in No. 2 P- R. 19 i 3, Revenue, 

And as to suits brought to declare an entry as to occupancy 
rights erroneous, while Chapter V of Act XVIII of 1868 
was still unrapoilel, being also triable by a Civil Court, see 
No. 12 P. R. 1883, Revenue. 

Remark 2— Under the old law the limitation for a suit for 
the correction of a settlement entry was that pres ribed in 
Article 120 of the 2nd Schedule of Act XV of 1877 (No- 79 
P. R. 1879). But query, whether under the present law tho 
suit contemplated by the above paragraph, being one for tho 
declaration of the proprietary title of the plaintiff to the 
land claimed would not be governed by tho ordinary twelve 
years rule of limitation ? 

137 . There are three leading forms ot' village 
tenures in the Punjab, namely :— 

(a) The zemindari , in which all the proprietors 
have each their proportionate interest in the 
village lands as common property without 
any possession of or title to distinct portions 
of it, and the measure of each proprietor’s 
interest is his share as fixed by the Customary 
Law of Inheritance (haq jaddi). The rents 
paid by the cultivators, whether they are pro¬ 
prietors or not, are thrown into a common 
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stock with all other profits of the village 
lands, and after deduction of the expenses, 
the balance is divided among the proprietors 
according to their shares. 

{b) The pattida'i , in which the village lands are 
sub-divided into two or more portions called 
fattu, in each of which the proprietors 
usually hold in severalty according to known 
ancestral shares, represented by hi torn.< 
(whence the term biswa'iar) or ploughs, each 
managing his lands and paying his own share 
of tho Government revenue, for which, how¬ 
ever, all the members of the village are 
jointly responsible. 

Remark —The comm m notio > of a pattidari virago is that it 
was founded by a common ancestor of the ex ; st ng proprietors, 
and the primary division into pcillit rcprcs nte m *e y the 
main branches of his family. Thus in the case of the original 
founder leaving three sons, if tho village was subsequently 
divided, the division would, where ancestral shares were still 
fully recognized, be ordinarily made into three palti called 
after the sons of the original founder, and each patti would 
be held by the descendants of the son or head of the branch 
of the family whose name it bears. But it might bo that 
the village was originally settled by two distinct families, in 
which case the main division would be into taraft, repre¬ 
senting the two families, and inside the tarajt the sid-d vision 
- ' would be int > pn’tit* representing th > main branches of 
each fam ly. For further information, vide Powell’s Land 
Syttewt of British India , Vo. T, j. 159. 

(c) The hhaia him, in which possession 
determines the measure of ea.h pro¬ 
prietor’s right inter se, but the whole 
village continues liable in toliho for the 
default of any one proprietor to pay the 
revenue chargeable upon his holding. 
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Explanation. —Mixed forms of the above tenures also exist, 
combining peculiarities of one tenure with those of another. 
Thus a village community may re.aio a certain portion of 
the land included in the village boundary &s common, and 
effect a complete partition of the rest. Or, while retaining 
a portion as village common, may divide the rest into pattis . 
A gain, in the casa of a village divided into pattit , the lands 
allotted to each patti may be held within the patti either 
according to ancestral shares or actual possession. Sach 
mixed tenures are known as “ imperfect zemlndari.” “ imper¬ 
fect pattidari, ” or “ imperfect bhaiachara. ,, See Lahore 
Settlement Report, 1865-69, para. 246. 

Remark. —The distinction between a pure and an imperject 
pattidari village has been ruled not to depend upon the 
maintenance or disuse cf ancestral shares but upon the 
existenca or absence of shamilxt i deh bel nging to the village 
proprietors as a body. If t iere is no such thamilxt i-deh* 
the tenure is pure pattidari ; if there is such, the tenure is 
pattidari ghairmukammal (No 1 P. R. 1899, Revenue). 

138. There may be two classes oi'proprietors in 
the one village, one possessing full rights of owner¬ 
ship, and entitled as such to share in all accessory 
rights, and the other only entitled to the land 
actually in their possession, and in some cases to a 
share in the shamHat income and the user of grazing- 
wood and grass to the extent of their personal 
wants, but having no claim, except by special 
custom, to a share of the common lands on division. 
The latter class are known as walik in-mnklmza, 
proprietors of their own holdings, and are liable 
tor nothing more than the revenue and cesses due 
on their own plots. 

Authorities.— Nos 766 and 1106 of 1875; Nos. 11 and 53 
P. E. 1879. 

See as to rights in c >m noa land, pa<-a. 224, and u tier Alluvion 
Law, paras. 254-56, Explanation 1, para. 256. 
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139 . Or the distinction may be between superior 
( malik ala) and inferior ( malik adna) proprietors, 
the former simply levying a sort of customary rent 
from the latter, who actually occupy the soil, either 
cultivating themselves or through tenants. 

Instances. —No. 42 P. R. 1869. Compare No. 840 of 1874; 
No. 1207 of 1870. For an elaborate discussion of this 
subject, sea No. 129 P. L. R. 1912. 

Remark 1.—Superior and inferior proprietor^ are frequently met 
with in villages in the frontier districts, and also in the 
Rawalpindi and Multan Divisions. See Administration 
Report for 1872-73, para. 37- 

Remark 2.— A charge created by mortgage by a sonless adna 
malik on the land comprising the adna malkiat is not binding 
on the ala malik after the death of the adna malik without 
heirs, and after the holding has therefore passed, relieved 
from its encumbrance, to the ala malik . All that could be 
pledged to the mortgagee is the adna malkiat , so that when 
that ceased to exist the mortgage itself necessarily came to 
an end (No. 175 F. R. 1888). But it is to be remembered 
that tha riRhbs of ala and adna malikt vary in different 
parts of the Province (No. 9 P. R. 1898). 

140 . Inferior in degree to a malik-makbuza is a 
muqarrraidar , who is regarded as having an inherit¬ 
able estate in tho land he occupies, from which he 
cannot be ousted so long as he pays the fixed quit* 
rent to the proprietors. 

Authorities --No 5 P. R. 1873 ; No. 67 P. R. 1890; No. 10 
P. R- 1896, Revenue, and No. 16 P. R. 1905. Compare 
para. 134, Barkley’s Direction* to Settlement Officer* , and 
No. 2 P. R. 1884, Revenue. 

141 . A lathband, or one who has raised bunds or 
dams on lands adjoining water-courses and tributary 
streams and brought the land under cultivation 
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occupies a similar position. This tenure is found 
in districts bordering on the Indus. 

Authority. —No. 21 P. R, 1871. Sco also No. 2 P. K. 1874, 
Revenue Judgments, and cj. No. 40 P. R. 1901. 

142 . A chakdar (other wiseknown as a sillandar 
or kasurkhwor) is one who occupies an intermediate 
position between the proprietor and cultivator, poss¬ 
essing an inheritable and transferable property in 
wells constructed b}* him, and cultivating the land 
attached thereto either himself or by his own culti¬ 
vators. He is usually responsible for the revenue, 
and tho proprietor is only entitled to a fixed cash 
allowance, locally called a lich or huq k<isur, generally 
a sixteenth or seventeenth, and he alone is entitled 
to repair the well or to replace it by a new well. 

Authorities— No. 34 P. R, 1868; No. 44 P. R. 1870- See 
also Punjab Administration Report for 1872-73, para 38. 

143 . The principal tenures in the Himalayan 
districts are : — 

(a) The wurisi or hereditary ownership in the 

land, subject to the payment of the Govern¬ 
ment revenue It is not considered to be 
saleable. 

(b) The adh-s did'D'i, by which a person is admitted 

for a money or other consideration to a joint 
right of ownership. The share is vtiriable, 
but is generally a fourth. 

Authorities. —Barnes’ Kangr.i St! lenient Report paras. 125, 
128, 131, Mr. Lyall’s S.ttlement Retort, para. 58; No. 
1043 of 1875. 

Femark, —It is worthy of note that the term war is in Hazara 
is used to designate the last conquoror, who by force, and 
not by doscent, had acquired proprietary right. Vide 
Settlement Report, page 109, para. 3, and Powel ’s Land 
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System of British India Vol. I., pp. 222, 223, and note 
(3) at p. 232. 

144. In th« Dera Ghazi Khan district there are 
certain peculiar tenures known as— 

(а) Pateki>\ or acquisition by original tribal 
division 

(б) A Ihlapi grant of proprietary right to one who 

sinks a well in an estate at his own expense. 
The share is generally a half, but sometimes 
only a fourth, in the well and lands attached 
to it. 

(c) Porin, a proprietary grant of an eighth or 

smaller share bestowed in return for jungle 
clearance. 

(d) Ghasab, or forcible acquisition. 

Authority.— Settlement Report, p. 75, para. 210. Cf Tnppor’s 
Customary Law, Vol. IT, pp. 279-280, as to adhlapi tenures 
in the Multan district. 

145 . An assignee of revenue is called a yajirdar 
or mafidar, and he either collects his assignment in 
kind or in cash, but has no right as such to meddle 
with the management or cultivation of the soil, in 
which he obtains no proprietary interest by virtue 
of the grant. 

Authorities— No. 53 P. 11. 1870 ; No. 184 P. R. 1883. 

Explanation. —A grant of a “rakh” or Ria?s preser vo freo 
of revenue is a jagir within the meaning of this section (No. 
1 P. R. 1875, P. C ) ; and so is an islemrari grant (No. 
1 P. It. 1876) An istemrarda" of the Karnal Mandal 
family cannot bind the istemrari estate beyond his own 
life-time (No. 72 P. R 1889). 

Remark 1.—As to the mode of settlement of mafi plots, see 
No. 17 P. R. 1881, Revenue; No- 1 P. R. 1885, Revenue; 
No. 10 P- R- 1886, Revenue. 
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Remark 2. —Although the present law permits assessment in 
kind, this is only where the Local Government so directs, 
and the Government has never directed that assessment 
should bo in kind, cash assessments being the universal 
rate at all recent settlements No. 2 P. It. 1889, Revenue; 
No. HP- R. 1892, Revenue). C No. 10 P. R. 1886, 
Revenue; No. 1 P- R 1887, Revenue; and No. 4 P. R. 
1888, Revenue. 

146 . Nor can he claim to share in the shamilat 
lands proportionate to his holding. 

Authority. - No- 44 P. R. 1868. 

147 . The grant may be inheritable or for life ; 
and in the former ease the descent shall be governed 
by any rule that Government may have prescribed 
in that behalf. 

Authority. —Section 8, Act IV of 1872, as amended by 
Punjab Act IV of 1900. 

Remark.. —Special rules of descent have been prescribed in 
regard to jagirs in the Hazara District Vide Settlement 
Report, p. ‘281. Where no special rule has been prescribed, 
the descent of the grant, if inheritable, would devolve 
according to the personal law of the giantoe. 

148 . No suit relating to tiny grant of money or 
land revenue conferred or made by the British or 
any former Government shall be entertained by 
any Civil Court except upon a certificate from an 
officer authorised by Government to grant it. 

Authorities. —Sections 1 and 0, Act XXIII of 1871. See also 
No. 1 P. R- 1876; No- 17 P. It- 1882 (P. C.) ; No- 160 
P. R. 1884; No. 12 P. 11. 1886, Revenue; No. 11 P. R. 
1887 ; No- 25 P. R. 190 '. 

149 . A jagir assignment ordinarily is not a 
“pension 5 within the meaning of the Pension Act 
1871, aud semble is capable of attachment in execu¬ 
tion of deoree. 
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Authority. —No. 27 P. R* 1878. Compare Weekly Notes , 
29th August, 1881, p. 179. But see Section 8 (3) of the 
Punjab Laws Act, 1872, as amended by Punjab Act IV of 
1900; and as to sub assignments, No. 117 P. R. 1907* 

Explanation* — But a political pension may take the form of 
a jagir % and in that case it cannot be attached under 
Section 266 (g) of the Civil Procedure Code (No* 137 P. R. 
1890). 

Remark. —Before a Court executing a decree makes an order 
for attachment of jagir income, it should require some 
evidence as to nature of the jagir , as some jagir income 
may be liable to attachment, while in other cases it may 
not (No. 47 P R. 1893). And tho attachment can only be 
made as prescribed in Section 143 of the Punjab Revenue 
Act, 1*^87 (No. 4 P. R. 1894, Revenue). 

8(6 as to a Jagirdars rights under tho Alluvion Law, 
paragraph 256, Explanation 3, Illustration 3. 

150 . A milik ovlmi/k grant was a form of a grant 
of revenue made under former Governments to one 
who was himself in occupation of the land as pro¬ 
prietor. 

Authority. —Tagore taw Lectures for 1877, p. 192. 

Remark —This tenure is met with in tho Elis-ar Division 
(Nos. 1985 and 1989 of 1876 ; Nos. 15 and 16 of 1877). 
Compare No. 184 P. II. 188*. 

151 . A lekha-mukhi mortgage is one where the 
land is made over fc • the mortgagee, and ho has to 
look to its produce for the payment of the mortgage 
debt, the mortgagor not being personally liable. 

Authority. —No. 90 P. B. 1881. In such cases the mortgage© 
is bound to account for the management of the property, 
and if he fails to do so, the Court must estimato tho income 
at the highest possible figure, and presume everything 
against him (No. 99 P. R. 1869). 
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chaptp:r ix. 

TENANT-RIGHT. 

INTRODUCTION. 

The settlement of the question of tenant right in the Punjab 
by express legislation was the outcome of a controversy 
carried on for several years between those officers, on the 
one hand, who found no legal authority for conceding 
special privileges to one class of tenants as compared with 
those of any other class, and who, therefore, refused to 
recognize any complete fixity of tenure connected with the 
mere cultivation of the -oil ; and those officers, on the 
other band, who were unable to exclude from their con¬ 
sideration the immemorial custom which in different parts 
of the Punjab was found to treat as a favoured class men 
who had helped to found the village and to clear the waste, 
or who, in the ups and downs of fortune, had once been 
full proprietors or revenue assignees, but now had fallen to 
an inferior position. Both parties, however, were agreed 
that mere length of possession had never in the Punjab 
been held to confer an absolute right to permanency of 
occupation. *At length in 1868 the Indian Legislature 
passed an enactment which largely favoured the second set 
of views to which reference has just been made, and this 
first instalment of legislation afforded a timely relief to 
many thousands of agriculturists who would otherwise 
have' been placed at the mercy of greedy proprietors, who 
saw in the enhanced value of land possibilities of improving 
their income, which they were not slow to avail themselves 
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of, by reducing all their tenants to mere tenants-at-will, 
holding at their arbitrary will and pleasure, and liable to 
eviction whenever it suited their purpose to exercise their 
power uf ejectment. The lines on which the new legislation 
proceeded were to give a fixity of occupation to certain 
classes of tenants who were entitled to such consideration 
with reference to the custom of the country and the facts 
connected with their particular holding. But at the same 
time provision was made with the object of securing the 
landlord an enhanced rent under certain equitable condi¬ 
tions and the right of ejectment if the tenant allowed a decree 
for arrears of rent lo remain unsatislied for a certain 
period. It was more particularly in the matter of these 
subsidiary’ provisions that Act XX YU I of 18GS was found 
to be defective, and the opportunity was taken, when 
removing these defects, to provide also for certain acknow¬ 
ledged cases of hardship, as well as to supply other omis¬ 
sions in the original Act, which was more or less a crude 
measure introduced with some hesitation to meet the press¬ 
ing necessities of a situation which had been precipitated 
by the action of the Settlement Commissioner, Mr. Princep. 
The present Chapter is mainly based on the provisions of 
the amending Act, XVI of 1887, but special classes of tenants 
in the Hazara and other districts have also been described. 


152 . Agricultural tenants may be divided into 
four principal classes, namely :— 

(а) Tenants with rights of occupancy. 

(б) Tenants for a fixed term of years. 

(c) Tenants-at-will. 

(d) Tenants of Government lands. 
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(a) TENANTS WITH RIGHTS OF OCCUPANCY . 

153 . No tenant shall be deemed to acquire a right 
of occupancy by mere lapse of time. 

Authorities.— Section 9, Punjab Tenancy Act, 1887; No. 1 
P. R. 1872, Revenue Judgments. See No. 1 P- R. 1872, 
Revenue, as regards Pahi-kasht tenants. 

Remark I.—But tho fact of long possession may be weighty 
evidence in proof of the fact that the claimant’s ancestor 
was a hereditary cultivator (Nos. 41 and 42 P. R. 1868; 
Nos. 15 and 70 P. It. 1869 ; No. 18 p. R. 1876 ; No. 187 
I\ R 1882 ; No. 154 P. R. 1883). And there may be circum. 
stances combined with such long possession which may afford 
good and sufficient ground f> r tho right (Nos. 31 and 91 
P. It. 1867 ; No. 3 P. It. 1898, Revenue). See also No. 58 
P. It. 1869, and for a full discussion of the subject No. 5 
P. R. 1900, Revenue. 

Remark 2 —And a local custom may exist whereby a tenant 
who has held land in person or through bis father for a long 
period of years, paying only revenue and cesses, may acquire 
a right of occupancy (No. 18 P. R. 1880, Revenue). 

Remark 3 —Under Circular No. 17 of 1856, N.-W. P., an unin¬ 
terrupted occupancy of twelve years carried with it no 
permanent right of occupancy (No. 39 P- R. 1881), 

154 . And in the absence of a custom to the 
contrary, no one of several joint owners can acquire 
under the provisions of Chapter II of the Punjab 
Tenancy Act, 1887, aright of occupancy inland 
jointly owned by them. 

Authorities —Section 10, I unjab Tenancy Act, 1887. See also 
No. 30 I' R. 1872 ; No. 49 P. R. 1874 ; No. 9 P R. 1876; 
N '. 40 P. R. 1877 ; No. I P. R. 1897, Revenue- But 
compare No. 2 P. R. 1871, Revenue Judgments. 

Instances where such rights have been acquired_ 

No. 20 P. R. 1870 ; No. 1629 of 1875; No- 31 P. B. 1878. 
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Remark- —The Financial Commissioner, Punjab, held under the 
old Punjab Tenancy Act, that the analogous section of that 
Act should bo interpreted as if the words “by a pattidar” 
were added ;and that therefore a tenant might acquire occu¬ 
pancy rights in the common lands of a pattidari village, theugh 
a piopriettr could not (No. lb P. R- 1880, Revenue Judg¬ 
ments; No. 1 P. R. 1899, Revenue). The present Act only 
cxc'udes ti e acquisition by a j<int-o«.-/<er of a right of occu¬ 
pancy, ai d there is nothing to prevent a pro ri. tor acquiring 
rights of occupancy in ihamilat land by agreement (No. 155 P. 
R. 1889). 

155 . No right of occupancy once acquired shall 
be held to be defeated by reason of an alteration in 
any subsequent ivajib-ul arz unless o fleeted for valid 
consideration and with the tenant’s consent, or by 
reason of the subsequent passing of the Punjab 
Tenancy Act, under which the tenant could not 
have claimed such a right. 

Authorities.- No. 56 P. R 1874 ; No. 40 P. R. 1877 ; No. 31 
P. R. 1878 ; No. 112 P. R. 1880 ; No. 1 P. R. 1897, Revenue 
Nora constitutio futuris /ormam imponere debet non preete. ilin. 
2, Inst. 95, 292. Compare also Section 11, Punjab Tenancy 
Act, 1887, as to the continuance of existing occupancy rights, 
which has been interpreted as not debarring a terant from 
benefiting by the provisions of the Act of 1887 if he could 
show that they have placed him in a more favourable position 
than ho had previously held (No. 4 P. II. 1890, Revenuo ; 
followed in No. 1 P. R. 1897, Revenue). 

Remark. — So also where the uajib-vl arz of an old settlement 
provided for the succession of collaterals o an occupancy 
tenant, while that of the new settlement contained no similar 
provision, but merely declared that occupancy tenants would 
be dealt with according to law, it was held that the plaintiffs 
having acquired rights under the agreement of the old 
wajib-ul-arz could not be affected by the new document 
(No, 87 P. R. 1891), 
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156 . No right of occupancy shall be held to 
be created, nor, when once abandoned or ex¬ 
tinguished, shall be held to bo revived, by reason 
of tin-subsequent passing f the Punjab Tenancy 
Act if the conditions necessary to constitute the 
one or to establish the other have occurred prior to 
the passing of that Act except as provided in the 
paragraph immediately following (Section 5, Punjab 
Tenancy Act) and in paragraph 1G0 (Section 8, 
ibid). 

Authorities. ~N >. 5 P. R. 1872; No. 601 of 1880 ; No. 4 
F R. 1895, Revenue ; No. 6 ibid- 

Explanation. — Tt is no answer to a plaintiff’s claim, based 
upon Section 5 of the Act of 1 8c-7, to say that in a 
settlement proceeding of 1863, or in a former judicial 
proceeding, he was found to bj a tenant-at-will (No. 2 
P. It. 1891, Revenue), or that lie or his predecessor in 
interest was recorded in 18 < 9 as a tenant under Section 6 
of the Act of 1868 (No. 3 P. R. 1893, Revenue; No. 4 
P. R. 1895, Revenue ; No. 1 P* R. 1897, Revenue). 

Illustrations : — 

1. A, before th» passing of the Tenancy Act, voluntarily 
admits that ho is a tenant-at-will, anl is accordingly re¬ 
corded as such in the Sett ement papers. The subsequent 
passing of the Act will not affect his status. 

2. But if his son and grandson have acquired a title 
under Section 5 in the interval bofcwen the ancestor’s 
ad j.ission and the passing of the Punjab Tenancy Act, a 
cl lim under the Act may be sustained (No. 2 P. R 1879b 

3- A proprietor’s rights are sold in execution of decree, 
but he continues fn cultivating possession till the passing 
of the Punjab Tenancy Act- He acquires occupancy rights 
under Section 5, clause (6) (No. 19 P. R. 1871), 
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1. A mufidnr dies some years before the passing of the 
Punjab Tenancy Act, His son continues in possession, and 
is recorded as a tenant-at-will. The subsequent passing of 
the Punjab Tenancy Act will not convert the son into an 
occupancy tenant under Section 5, clause (tf) (No. 694 of 
1880b 

157 . Notwithstanding any agreement to the 
contrary made after the passing' of the Punjab 
Tenancy Act, 1887, the following tenants shall he 
deemed to have a right of occupancy in the lands 
occupied by them :— 

(a) Every tenant who at the commencement of 
the Punjab Tenancy Act of 1887 has for 
more than two generations in the male line 
of descent through a grandfather or grand¬ 
uncle, and for a period of not less than 
twenty years, been occupying the land, paying 
no rent therefor beyond the amount of the 
land revenue thereof, and the rates and cesses 
for the time being chargeable thereon. 

Authority. —Section 5, clause (a), Punjab Tenancy Act, 1887, 
and Section 110 (a), ibid. 

Explanation I- —If a tenant proves that he has continuously 
occupied land for thirty years and paid no lent therefor 
beyond the amount of the land revenue thereof and the 
rates and cosses for the time being chargeable thereon, it 
may be presumed that ho has fulfilled the conditions of 
this clause (Section 5 (2), ibid). 

Remark 1. —This period must be computed from date of 
institution cf suit (No. 5 P. R- 1896, Revenue; No. 4 
P. R. 8197, Revenue ; No- 3 P. R. 1911, Revenue). 

Explanation 2. —The words in this clause denoting natural 
relationship denote also relationship by adoption, including 
therein the customary appointment of an heir, and 
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relationship by the usage of a religious community (Section 
5 (3), ibid’). But this refers only to the original acquisition 
of the right (No. 22 P R. 1828), and no right of occupancy 
can ho acquired under clauses (1) and (2) by a fulfilment 
of their conditions subsequent!} to the passing of the Act 
{ibid) see also No. 43 P. R. 1895, F. B.) 

Explanation 3 —The terms “tenant” and ‘landlord ’ in this 
and the three following clauses shall be deemed to 
include the predecessors ar d successors in interest (f 
a tenant and landlord reflectively (lection 4, clause 7)- 
rt is not necessary, therefore, for the tenant to prove that he 
himself has inherited through a grandfather or grand uncle 
who occupied the land, and it is enough if he proves that 
his predecessor in inti rest fulfilled the conditions of Section 5 
(I) («) of the Act (No. 7 P. R. 1913, Revenue). 

Explanation 4. — A tenant may have fulfilled i he conditions of 
this section as to part of his land, though not as to the 
rest No. 5 P. R. 1891, Revenue). 

Remark 2.-— A co-proprietor ia the village could acquire 
occupancy rights with respect to land belonging to 
another co-proprietor under the analogous clause of the 
Act of 1868 (No. G5 P. R. 1877). 

Remark 3. The word “heretofore” in the analogous clause 
of the / ct of 1868 was deemed to refer to the state of 
things existing at the time of the passing of that Act, 
and not to the time when a suit was brought to establish 
a title to a right of occupancy under that clause (No. 
121 P. R. 1881). 

Remark 4. —An occupancy tenant is entitled to the fields 
or land which he actually held at the time the settlement 
entry was made, and if the extent of those fields was 
erroneously entered in the Settlement record, the misdes¬ 
cription would not deprive him of his rights (No. 5 
R, 1888, Revenue), 
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( b) Or who having owned land, and having ceased 
to be landowner thereof otherwise than by 
forfeiture to the Government or than by any 
voluntary act, has since he ceased to be land- 
owner continuously occupied the land. 

Authority. — Ibid , clause ( b). 

Remark 1.— A proprietor wlicse rights had been sold for 
arrears of revenue was doomed under the old Act 
to have “ involuntarily parted ” with his rights within 
the meaning of this clause (No. 19 P. R. 1671)- But 
not a proprietor who had mortgaged his land by con¬ 
ditional sale which had been converted into an absolute 
sale (No- 6 P. R. 18S1J 

Remark 2. — Under the new Punjab Revenue Act, 1887, a 
proprietor may, however, be involuntarily deprived of 
proprietary rights, either temporarily by the transfer of 
the holding for a period not exceeding fifteen years (Section 
71 (2), Punjab Land Revenue Act, 1887), or by the anuul- 
ment of the settlement of his land for arrears t Section 73), 
or permanently by the sale of his land for arrears of land 
revenue due by him (Section 75), without becoming 
entitle! to any right of occupancy in so much of the 
land as is undt-r h s own occupation (Section 76). Confer 
Sections 57 and 58, 1 unjab Land Bevenue Act, 1871. 
See also Barkley's Directions for Collectors , p. 195. 

Remark 3—Under the old Act it was held that only 
the proprietor himself and not his representative could 
acquire occupancy rights under the analogous clause of 
that Act (No. 67 P. 11. 1885; No. 12 P. R. 1886 ; 
No. 148 P. R. 1888). In a previous edition of this 
work it was doubted whether a similar construction 
would hold under the new clause with reference to the 
definitions of “landlord” and “tenant” given in the 
Act, and it has since been held by the Financial 
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Commissioner that under the present law a representa¬ 
tive of a former owner can assert a claim which th'e latter 
had faikd to put forward (No. 6 P. R. 1895, Revenue). 
Cf. No. 7 R It. 1913, Revenue. 

(e) Or who in a village or estate in which he 
settled along with, or was settled by, the 
founder thereof as a cultivator therein occu¬ 
pied land on the twenty-first day of October 
18G8, and has continuously occupied the land 
since that date. 

Authority. — Ibid , clause 'c). 

Explanation 1. — The landlord may avoid the effect of this 
clause by proving that the tenant was settled on land pre¬ 
viously cleared and brought under cultivation by, or at the 
expense of, the founder. Compare also No. 38 P. R. 
1884. 

Explanation 2. —A claim under this section cannot be main¬ 
tained unless the tenant has his abode within the limits of 
the village (No. 6 P. 11. 1900, Revenue)* 

Explanation 3. —This clause is not designed to provide for the 
case of the founders of a village sottling as cultivators in 
the village (No. 193 P. R. 1883)- 

Explanation 4. —The present Tenancy Act (1887) confers the 
status of an occupancy ten nt upon the peison (a3 a-so 
upon his representative) who was settled by the founder of 
the village as a cultivator therein, The old Act conferred 
such status on the repr- entative oidy (No. 7 F. R. 1890, 
Revenue ; No. 16 P. R. 1892, Revenue). 

Remark 1—«-To acquire rights of occupancy under clause 3 of 
the old Act, the wording of which was somewha different 
to the above clause, it was not nocessary that the representa¬ 
tive of a peison who settled as a cultivator in tic village 
alon# with the founders of the village should be in the 
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occupation of the very land cultivated by the settlor (No. 1 
P. R. 1874; No 94 P. R. 1880; No. 176 P. R. 1883; 
No. 38 P. R. 1884. But c/' No- 62 P. R. 1874). See ahu 
No. 3 Revenue P. R. 1916, which discusses fully the mean¬ 
ing of u settlement along with the founder.” lie was deemed 
entitled to occupancy lights in respect of all lands of which 
he was in possession otherwise than under special agree¬ 
ment, at the date of the passing of the Act (No. 94 P. R. 
1880; No. 38 P. R. 1884). 

Remark 2. —The term "representative” in the clause of tho 
old Act was declared to include an heir or any othe person 
taking by operation of law or by will a beneficial interest in 
the property >f a deceased person (Section 3, Punjab Tenancy 
Act, 1868). See No. 1096 of 18*0. 

Remark 3. — As to the form of decree in a suit under this clause, 
see No. 6 P. R. 1891, Revenue. 

(d) Or who, being jagirclar of the estate or any 
part of the estate in which the land occupied 
by him is situate, has continuously occupied 
the land for not less than twenty years ; or 
having been such jagirdar, occupied the land 
while he was jagirdar, and has continuously 
occupied it for not less than twenty years. 

Authority.— Ibid, clause (d)- It is immaterial that the land 
has let n occupied jointly with others (No. 4 P. R. 1904, 
Revenue). 

Explanation 1 . —The term "jagirdar” includes a maficar (No. 
12 P. R. 1878; No. 8 P. R. 1896, Revenue; hi sj rep re- 
tentative (No. 13 P. R. 1896, Revenue; No. 2 P. R. 
1897, Revenue; No. 4 P. R. 1904, Revenue; No. 7 P. R. 
1912, Revenue). But not under the old Act the repre¬ 
sentative of a jagirdar (No. 83 P. R. 1882). The holder of 
a jagir granted by an officer of the Sikh Government 
on behalf of that Government, and resumed by the 
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British Government at annexation, is a jagirdar within the 
meaning of this section (No. 2 P. R. 1892, Revenue)* 

Explanation 2 (a) - The period of twenty years does not mean 
twenty ycu*s before tho passing of the Tenancy Act (No. 83 
P. R. 188 i) (i) The twenty years may be partly occupation 
by a jagirdar as such# and partly occupation by the same 
person or his n prosentative as a tenant when he has ceased 
to be a jagirdar (No. 8 P. R. 1896, Revenue). Of also No. 1 
P. R. 1897, Revenue (at pages 7 et seq.)> and No. 4 P. R. 
1904, Revenue. 

Explanation 3. --The term “ estate ” means any area— 

(a) for which a separate record-of-rights has been made ; or 

(b ) which has been separately assessed to land revenue, or 

would have been so assessed if the land revenue bad 
not been released, compounded for, or redeemed ; or 

(c) which the Local Government may by general rule or 

special order declare to bo an estate. (Section 3, 
Punjab l and Revenue Act, 1887, read in connection 
with Section 4 (9) of tho Punjab Tenancy Act, 1887). 

Remark 1. - If before tho mafidar’s death the conditions 
requisite to c nstitute him a tenant with rights of occupancy 
have been fulfilled, his son, as his heir, is ontitled to succeed 
him as such. 

Illustration — 

A, a mafidar dies cn 19th March 1878, having been 
upwards of twenty years in cultivating possession of the 
land, and leaves a son. f J he latter is entitled to occupancy 
rights under this clause ( No. 53 of 1879 ; No. 86 p. R. 1883, 
page 241), Compare also No. 7 P. R. 1887, Revenue, as to 
a widow’s right under similar circumstances* 

Remark 2 —But if the mafidar’s death occurred before tho 
passing of th % Punjab Tenancy Act, and under the law then 
in force his eon was not entitled to occupancy rights, the 
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subsequent passing of that Act would not have the effect of 
creating the son an occupancy tenant (No. 694 of 1880 ; 
No. 83 P. R. 1882). 

Remark 3. —Where a mafidar on the lcbumption of his grant 
was jecmdcd as a 1 eriditnry tenant, and obtained from 
Go\eminent a farm of the village in which lands in his 
occupation were situate, but subsequently owing to his 
inability to pay tho revenue the Government took over tho 
management into its own hands, professing “to hold ” his 
rights and interests on his behalf, the ex-rcafidar himself 
taking service under Government and the proprietary ridht 
of the plot in dispute being undetermined, it was ruled by 
the Chief Court that during tho time the Government held 
the management and proprietary rights qnd the land in suit 
were practically non existent, the ex-mafidar^ rights as an 
occupancy tenant were not extinguished by his not having 
directly arranged for cultivation, more especially as his suit 
was brought within twelve yea is from the date when the 
tenant locatod by him had ceased to cultivate (No. 20 Civil 
App. of 1880). 

Remark 4. —It was held by tho Chief Court that clause 4 of 
Section 5 of tho old Act did not limit the right of occupancy 
to land actually held rent-free, but gave that right to a 
person who was or had boon a mafidar in the village in 
respect to any land situated in that village which he bad 
continuously occupied for not less than twenty years (No. 7 
P. R. 1887, Revenue, Note ; No. 2 P, R. 1897, Rovenue). 
The wording of the clause in the new Act does not appear 
to be substantially different (see No. 4 P. R. 1904, Revenue). 

Remark 5.— A person who claims occupancy rights under this 
section cannot be awarded a higher status under Section 5, 
sub section (l) (a), of the Tenancy Act, which he has not 
asked for (No. 1 P. R. 1892, Revenue). But quety, if an 
amendment mighi; not be allowed so as to determine finally 
the rights of the parties ? 
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158. If the tenant has voluntarily exchanged 
land, or any portion of the land formerly occupied 
by him, for other land belonging to the same land¬ 
lord, the land taken in exchange shall be held to be 
subject to the same right of occupancy as that to 
which the land given in exchange would have been 
subject to if the exchange had not taken place. 

Authority —Section 7, Punjab Tenancy Act, 1887. 

Explanation. —The exchange contemplated by the Act i9 the 
intentional and deliberate giving up of one plot in order to 
get, or on the understanding that the tenant will get, 
another in lieu of it, but does not include the mere act of 
ceasing to cultivate some fields and tilling other’s without an 
express intention to substitute the one for the other (No- 124 
P. R. 1884). 

159 . A tenant recorded in a record-of-rights 
sanctioned by the Local Government before the 
twenty-first day of October 1868, as a tenant 
having a right of occupancy in land which he has 
continuously occupied from the time of the prepara¬ 
tion of that record shall be deemed to have a right 
of occupancy in that land unless the contrary has 
been established by a decree of a competent Court 
in a suit instituted before the passing of the Punjab 
Tenancy Act. 

Authority- —Section 6, Punjab Tenancy Act, 1887. 

Explanation 1.—To entitle a person to occupancy rights 
under this provision the entries in the Settlement record must 
be uniform, and show, when taken together, a clear intention 
to record the occupant as a tenant with right of occupancy. 
Contrariant entries will not satisfy the requirements of this 
paragraph (No- 147 P. R 1884)- Compare No 5 P. R. 1887, 
Revenue. So an entry in a patwari's paper sprepared after 
the destruction of the Settlement record cannot give a right 
of occupancy, though it may be taken to show that the tenant 
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was recorded in the original record as having rights of 
occupancy (No. 6 P. R. 1881, dissenting from No. 1. P- R. 
1875, Revenue). As to the effect of an agreement between 
the parties regarding sucli rights, see No. 10 P- R. 1901, 
Revenue. 

Explanation 2, —“Occupied* within the meaning of this 
section shall be held to include constructive occupation 
through an agent or a sub-tenant holding under the tenant 
with rights of occupancy (No. 20 P. R. 1871 ; No- 22 P. R. 
1876 ; No. 4 P- R- 1881, Revenue). 

Explanation 3. —Where a holding is one and indivisible, a 
person cannot be an occupancy tenant under Section 5 
< 7 MO«G?some of the proprietors, and a tenant under this section 
quoad the other proprietors (No. 84 P. R. 1881 ; No. 16 P. R. 
1887). 

Remark. —Where in a suit for enhancement of rent the 
Settlement Collector declared the tenants to come under 
Section 6 of the Tenancy Act of 1887 and enhanced their 
rent accordingly, the tenants not expressly claiming any 
particular status and the question of their status not being 
expressly put in issue it was held in a subsequent suit by 
the tenants to establish a right of occupancy under Section 
5, sub-seoti n (l), of the Tenancy Act that the question of 
status was res judicata under the operation of Section 13, 
Explanation II, of the Civil Procedure Code (No. 5 P R. 

1892, Revenue) 

160 . Nothing in the foregoing sections shall be 
deemed to preclude any person from establishing a 
right of occupancy on any ground other than the 
grounds specified in those sections. 

Authority. —Section 8 of the Punjab Tenancy Act, 1887. 

Remark. —-This provision takes the place of Section 8 of the 
old law. For the purp se of seeing how the old law was 
applied, reference may be made to the following cases No. 
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4 F R, 1875 (Revenue); No. 4 P. R. 1876 (Revenue); 
No. 112 P. R. 1880 ; No. 21 P. R. 1881 ; No. 90 P. R. 1882- 
It has been held by the Financial Commissioner that the 
proper and sensible view to take cf this section is to hold 
that the tenant must prove that the light claimed had 
generally or customarily been conceded to other tenants 
similarly circumstanced (No. 17 P. R. 1892, Revenue). 
Thus in a case where exactly similar tenancies had been 
held by a single family in joint possession of very old standing, 
but certain members only of such family had been recorded 
in the Settlement papers as occupancy tenants, the rest being 
erroneously recorded as tenants-at-will despite an admission 
by one of the proprietors at the settlement of 1880 that the 
whole family were entitled to occupancy rights and the 
order of the Superintendent of Settlement that they should 
be so recorded in respect of such proprietors’ share, held 
that the Court had power, under Section 8 of the Punjab 
Tenancy Act, 1887, in awarding occupancy rights under 
Section 6 of the Act to those members who are entitled 
thereto in virtue of an entry in the Settlement record, to 
correct the entries as regards the other members of such 
family and to award occupancy lights to the latter also 
(No* 9 P. R. 1896, Revenue). Aod fora general discussion 
of the circumstauces under which Section 8 of the Act might 
apply, see No* 6 P. R. 1900, Revenue, and No. 1 P. R. 1896, 
Revenue, and for a paiticular instance see No. 3 P. It. 
Revenue 1917. 

161 . If a tenant having a right of occupancy fails 
for more than one year without sufficient cause to 
cultivate his tenancy either by himself or some 
other person, and to arrange for payment of the 
rent thereof as it falls due, the right of occupancy 
shall be extinguished from the end of that year. 

Authorities —Section 38, Punjab Tenancy Act, 1887. Compare 
No, 38 P‘ Re 1871 ; No. 4 P- R. 1872, Revenue Judgments] 
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Nos- 22, 58 end 76 P- R. 1676; No. 54 P. R. 1879; 
No. 20 of 1880 ; No- 45 P. R. 1891 (at i>age 244). 

Explanation 1.--A right of occupancy unexercised for a series 
of years by reason of the minority of the tenant was for¬ 
merly held to be an “ abandonment ” of such right (No* 5 
P. R. 1872 ; No. 12 P. R, 1879). But the law has been 
altered and the rights are not now lost in such circumstances 
(No. 2 P* R* 1901, Revenue ; No. 3 P* R. 1910)* 

Explanation 2.—A mere temporary absence, the tenant mean¬ 
while arranging for the cultivation, will not be deemed an 
“abandonment ” within this section (No* 20 P, R. 1871). 
See also No. 1096 of 1880. Nor, unless there is a special 
custom to the contrary, does an occupancy tenant loso his 
rights by reason of the land being submerged (No* 8 P* R. 
1901, Revenue, and cases there cited ; No* 80 P. R. 1905)* 

Remark. —But the rule embodied in the text only applies 
between landlord and tenant. It does not apply to the case 
of a tenant suing his joint-tenant for possession of bis share 
(No. 9 P. R. 1872, Revenue ; No. Ill P. R. 1889, Civil). 

162 . In either o( the following cases, namely:— 

(«) K a tenant has been dispossessed without his 
consent of his tenancy or any part thereof 
otherwise than in execution of a decree or 
than in pursuance of an order under Section 
44 or Section 45, Punjab Tenancy Act, 1887 
(para. 200, post) ; 

(b) it a tenant who, not having instituted a suit 
under Section 45 of the said Act, has been 
ejected from his tenancy or any part thereof 
in pursuance of an order under that Section, 
denies his liability to be ejected, the tenant 
may, within one year from the date of his 
dispossession or ejectment, institute a suit 
, for recovery of possession; or occupancy, or 
.for compensation, or for both. 
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Authorities. —Section 50, Punjab Tenancy Act, 1887. Com- 
pire No. 80 P. R. 1876 ; No. 51 p. R. 1879; No. 20 of 1880. 

Remark —A suit by a tenant after the expiry of one year from 
the date of his dispossession or ejectment to contest an eject¬ 
ment is cognizable by a Civil and not by a Revenue Court 
(Nos. 44 and 45 P. R. 1891, F. B., and No. 70 P- R. 1893). 
He may also sue in the ordinary way to recover possession 
within twelve years (No. 64 P. R. 1898 ; cj. also No. 12 
P. R. 1909). 

Proviso. —Possession of a tenancy or of any land comprised in 
a tenancy shall not be recoverable under Section 9 of the 
Specific Relief Act, 1877, by a tenant dispossessed thereof. 

Authority. —Section 51, Punjab Tenancy Act, 1887. 

Explanation- —The provisions of this paragraph only apply to 
cases of dispossession and ejectment by landlords (No. 3 P. R. 
1889) and not to suits by collateral heirs of a deceased tenant 
to succeed to his tenancy (No. 160 P-ll. 1890.* But cf. 
No. 43 P. R. 1904). 

(ol). SPECIAL CLASSES OF TENANTS. 

163 . In the Hazara District the following modi¬ 
fications of the Punjab Tenancy Act have been 
introduced, but subject thereto the remaining pro¬ 
visions of that Act shall be deemed to be applicable 
to that district :— 

§ 3 (l). A tenant— 

(a) who had before the tenth day of April, 1873, 
occupied land for more than two generations 
in the male line of descent through a grand¬ 
father or grand-uncle, a-nd paid no rent in 
respect of the land beyond the amount of the 
land revenue thereof and the rates and cesses 
for the time being chargeable thereon, and 
has since that date continuously occupied the 

* This judgment was set aside on review, but on a different point (No, 87 
V, R. 4891), 
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land and paid no rent in respect thereof 
beyond such amount as aforesaid ; or 

(6) who having owned land, and having ceased to 
he landowner thereof otherwise than by for¬ 
feiture to the Government or than by any 
voluntary act, has, since he ceased to be land- 
owner, continuously occupied the land ; or 

(e) who in a village or estate in which he settled 
along with, or was settled by the founders 
thereof, occupied land on the tenth day of 
April, 1873, and has continuously occupied 
the land since that date ; or 

(d) who is or has been jagirdar of the estate or 
any part of the estate in which the land 
occupied by him is situate, and who— 

(i) being such jagirdar lias continuously occu¬ 
pied the land for not less than twenty 
years, or 

(u) having been such jagirdar, occupied the 
land while he was jagirdar, and has con¬ 
tinuously occupied it for not less than 
twenty years ; or 

(e) who occupied land before the summary settle¬ 

ment of 1847, and has continuously occupied 
it since that year ; or 

(/) who has continuously occupied land from a 
time within the currency of the first sum¬ 
mary settlement and paid no rent in respect 
of the land beyond the amount of the land 
revenue thereof and the rates and cesses for 
the time being chargeable thereon, 

shall be deemed to have a right of occupancy in the 
land so occupied. 

(2) The words in clause (a) of sub-section (1) 
denoting natural relations include relations by 
adoption. 
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(3) Occupancy which was interrupted during- the 
rule of the Sikh Government, but was restored 
before the completion of the second summary 
settlement, and has since continued, shall, notwith¬ 
standing the interruption, be deemed for the pur¬ 
poses of sub-section (l) to have been continuous. 

(4) The word “land ” in that sub section does not 
include either land occupied by gardens or groves 
of fruit-bearing or other trees which were originally 
planted by the landlord, or land held by a village- 
servant on condition of his rendering service in 
return therefor. 

§ 3 (2). To Section 10 of the said Act the follow¬ 
ing shall be added 

“A tribesman who has not been excluded by 
the rules of his tribe from being one of the 
owners of land owned by tin- tribe shall not 
acquire a right of occupancy under this Chapter 
in any part of such land.’ 

§ 3 (3). For the tribe in Section 1 I of the said 
Act the following shall be substituted :— 

First Column. Second Column. 


Hazara Tenancy 
Regulation III oj 1873. 


Punjab Tenancy Act 1887, at applied 
to Hazara by the Hazara Tenancy 
Regulation t 1887. 


Section. 

Clause- 

1 

Sectu n. 

! 

! 

Sub-section. 

, 

Clause. 

5 

(a) 

r> 

(0 

(a) 

5 

(6) 

5 

d> 

(6) 

5 

(c) 

5 

(i) 

(c) 

5 

(d) 

5 

(i) 

(d) 

5 

(e) 

5 

u) 

GO 

5 

</) 

5 

a) 

(/) 

6 

. . . 

6 

... 

... 

8 1 

... 

8 

... 

... 



&96 TENANT-RIGHT. [163] 

§ 3 (4). For Section 22 of the said Act the 
following shall be substituted :— 

“22. Enhancement of cash rents of occupancy 
tenants. —(l) Where a tenant having a right of 
occupancy pays his rent entirely by a cash rate on 
a recognized measure of area or by a cash-rent in 
gross on his tenancy, the rent may be enhanced on 
the ground that, after deduction therefrom of the 
land revenue of, and the rates and cesses charge¬ 
able on the tenancy, it is— 

{a) if the tenant belongs to the classes specified in 
clause («) of sub-section (l) of Section 5, less 
than two annas per rupee of the amount of 
the land revenue ; 

(') if he belongs to any of the classes specified in 
clauses (/>), (c) and (»/) of that sub-section, or 
if he belongs to the class specified in clause 
(c) of that sub-section, and has within the 
meaning of this Act continuously occupied 
the tenancy from a time previous to the 
famine of 1783 less than six annas per rupee 
of the amount of the land revenue ; 

(e) if he belongs to the class specified in clause (e) 
of that sub-section, and has not within the 
meaning of this Act continuously occupied 
the tenancy from a time previous to the 
famine of 1783, or if he belongs to the class 
specified in clause (/') of that sub-section, or 
if his right of occupancy is established under 
Section 8 and his rent is not regulated by 
contract, less than twelve annas per rupee of 
the amount of the land revenue. 

(2) In a case to which sub-section (]) applies, the 
rent may be enhanced to an amount not exceeding 
two, six or twelve annas per rupee of the amount of 
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the land revenue, as the case may he, in addition to 
the ‘ amount of the land-revenue of the tenancy and 
the rates and cesses chargeable thereon,’ and 

§ 3 (5) in Section 24, sub-section (2), of the said 
Act, for the words and figures ‘ Punjab Tenancy 
Act, 1868,’ the words and figures ‘ Hazara Tenancy 
Regulation, 1873,’ shall be substituted.” 

Authority —Regulation XIII of 1887, Hazara Tenancy 
Regulation . 

163 a. An Act entitled the Colonization of 
Government Lands (Punjab) Act, 1912, amend¬ 
ed by Act III of 1920, has repealed the 
Government Tenants (Punjab) Act, 1893, and 
makes special provision for the colonization and 
administration of Government lands in the Punjab. 

Remark 1. —Where a tenancy under this Act has lapsed by 
reason of failure of heirs for succession thereto, the 
Revenue authorities can regrant to whomsoever they will 
(No. 38 P It. 1915). 

Remark 2. —A Government tenant cannot introduce another 
to share in his tenancy without consent of the Financial 
Commissioner (No. 3 Rev. P- R. 1915) ; contra however, 
No. 58 P. R. 1913 and No. 88 P. R. 1917- 

164 . In the Dera Ghazi-Khan District the fol¬ 
lowing local forms of heritable tenancy exist :— 

(a) Mundemar or butemar : a tenant who clears 
jungle and brings lands under cultivation. 
He exercises the following rights :— 

(1) he cannot be ejected as long as he con¬ 
tinues to cultivate ; 

(2) his occupancy right is heritable in the 
direct line ; 

(3) he can cut self-grown timber for agricul¬ 
tural purposes; 
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(4) ho can build houses, but ii' ho vacates his 

holding, he can remove only the materials 
he has paid for himself; 

(5) he can generally sink kutcha wells, but not 

a pucca well without his landlord’s permis¬ 
sion ; 

(6) he can temporarily, but not permanently, 

sub-let his holding. 

0) Jhuriband ; a tenant of bet or river lands, 
whose tenure resembles that of the but (mar. 
He pays a nazrana in cash or in kind to 
the landlord, and the boundaries of his field 
are indicated by tying down bushes, whence 
the name jhuriband. 

(c) Latmar: a tenant who raises embankments for 
irrigation, and who generally enjoys the same 
rights as a mun demur. See lathi and , Sec¬ 
tion 141. 

Authorities —Settlement Report, paras. 223, 224, 229, 230 
and 231 ; Tupper’s Customary Laiv, Vol. TI, p- 252- 

165 . A Khumar tenant is one whose tenure lasts 
as long as the pucca brick or wooden well he has 
sunk lasts. He only pays lich to the proprietor. 

Authority. — Dera Ghazi Khan Settlement Report, para. 232. 

166 . Basilcu opahus are tenants in the Kangra 
District who have been induced to settle down on 
the land, and build themselves a basi or home¬ 
stead on or near it for the purpose on an implied 
contract that they shall hold so long as they farm 
well and pay their stipulated rent. They are not 
considered as possessing occupancy rights, but even 
when evicted from the land they cannot be turned 
out of their basis or homesteads. 

Authority. —Mr. Lyall’s Settlement Report, paras, 64-56, 
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167 . Chassis ;md Kang Ohvmpas or cottagers or 
subordinate proprietors in Lahul, who hold their 
lands rent-free in lieu of stated services to the 
Thakur. They arc never evicted, and enjoy the 
same rights of inheritance and mortgage as regular 
proprietors. They differ from Yulfis, also a class 
of subordinate proprietors, chiefly in this respect 
that they pay no rent, while the Yul/as pap rent 
and do public duty for the State ( bcgar) as well as 
occasional private service to the Thakur. 

Authority- —Gazetteer cf the Kangra District, Vol- II, pages 
121-126. 

(/>) TENANT* FOR A FIXED TERM OF YEARS 

(iiiiiuli). 

168 . Their rights are ordinarily determined 
according to the conditions under which they were 
admitted ; but if such conditions have not been 
reduced into writing, or recorded in a record-of- 
rights before the passing of the Punjab Land 
Revenue Act, 1887, or been entered by order of a 
Revenue officer in a record-of-rights or annual record 
under the provisions of that Act, they are still 
governed by such of the provisions of the Punjab 
Tenancy Act as may be applicable to them. 

Authorities. —Section 111, Punjab Tenancy Act, 1887, and 
Section 40 fas embodied in para. 170 post). 

Explanation. —Anj, agreement relative to the occupation, rent, 
profits or produce of any land which has been entered 
into for the term of the currency of an assessment shall, unless 
a contrary intention clearly appears in the agreement, or the 
agreement is terminated by consent of parties or course of 
law, continue in force until a revised assessment takes 
effect (Section 34, clause (2), Punjab Tenancy Act, 1887. 
Compare No. 50 P. R. 1883 ; No. 121 ibid ; No. 8 P R. 
1884 ; No. 9 P. R- 1886 ; and No. 5 P. R. 1895, Revenue). 
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Tt is not necessary that the record-of-rights should have 
bee a sanctioned by the Local Government (No. 4 P. R. 
1896, Revenue), 

Remark 1. — Shortly before the passing of the Punjab Tenancy 
Act, 1868, when great uncertainty prevailed as to the 
lights of tenants, many hereditary cultivators wore induced 
in the Lahore and Amritsar Divisions to execute agree¬ 
ments whereby they agreed to accept leases for ten or 
fifteen years upon payment in kind in lieu of their here¬ 
ditary occupancy. The Chief Court refused, however, t ) 
enforce such agreements on the ground of mistake on the 
part of the tenants as to their legal rights and the want of 
a valid consideration to support the ren inciation of their 
old occupancy (No. 16 P. R. 187*2; No. 13 P. It. 1874 ; 
No. 42 P. R. 1877; No .272 of 1879). Compare No. 67 
P. R. 1880. in like manner the. High Court, North- 
Western provinces, lms held that a kabuliyat executed by 
an occupancy tenant in which he surrenders his occupancy 
rights is prima facia open to suspicion, arid the landlord 
to avail himself of it must prove adequate consideration 
(Vol. I, Legal Remembrancer, N.-W. P., 105, Revenue 
J udgments). 

Remark 2.-- It would seem that Section 111 of the Punjab 
Tenancy Act does not save from its provisions any agree¬ 
ment unless it is in writing, or unless it is to be gathered 
from the entries in a record-of-rights or annual record. But 
the entries must amount to agreammt ; an entry as to an 
admission on the part of the tenant is not enough (No. 10 
P. R. 1901, Revenue). Under Section 40 of the Act a 
non-occupancy tenant, holding for a fixed term under a 
“ contract,” can only be ejected at the expiration of that 
terms, and there is nothing in the terms of that section 
which expressly requires the ‘ contract ” to be in writing, 
although in Section 58 the necessity of a written contract 
is specified. Moreover, a parole agreement may be given 
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effect to under Section 8 of the Act whether made before 
or after the passing of the Act (No. 112 P. R. 1880; No. 
23 P- R. 1880- And all agreements entered in Settlement 
records are subject to the ordinary rules applicable to con¬ 
tracts (No. 81 P. R. 1876 ; No. 50 P. R. 1883 ;No. 3 P. R. 
1888, Revenue; No. 3 P. R. 1910, Revenue). 

169 . Where a lease has been granted, or an 
agreement has been entered into, by a landowner 
in respect of any land assessed to land-revenue, 
fixing for a period exceeding the term for which 
the land-revenue has been assessed the rent or other 
sum payable in respect of the land under the lease 
or agreement, and that term has expired, the lease 
or agreement shall bo voidable— 

(a) at the option of the landowner if the land- 

revenue of the land has been enhanced and 
the person to whom the lease has been 
granted, or with whom the, agreement has 
been entered into, refuses to pay such rent or 
other sum as a Revenue Court, on the suit 
of the landowner, determines to be fair and 
equitable ; and where the relation of landlord 
and tenant exists between the grantor and 
grantee of the lease, or between the persons 
who entered into the agreement; 

( b ) at the option of the tenant if the land-revenue 

of the land has been reduced and the land¬ 
lord refuses to accept such rent as a Revenue 
Court, on the suit of the tenant, determines 
to be fair and equitable. 

Authority. —Section 34, clause (l), Punjab Tenancy Act, 1887. 

170 . A tenant not having a right of occupancy, 
but holding for a fixed term under a contractor a 
decree or order of competent authority, shall be 
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liable to be ejected from his tenancy at the expira¬ 
tion of that term, and on any of the following 
grounds, before the expiration thereof, namely :— 

(a) that he has used the land comprised in the 

tenancy in a manner which renders it unfit 
for the purposes for which he held it ; 

(b) where rent is payable in kind, that he has 

without sufficient cause failed to cultivate 
that land in the manner or to the extent 
customary in the locality in which the land 
is situate ; 

(c) on any ground which would justify ejectment 

under the contract, decree or order. 

Authority —Section 40, Punjab Tenancy Act, 1887. 

Remark.— The tenant for a fixed term may also relinquish his 
tenancy without notice at the end of the term (Soction 35 
of the Punjab Tenancy Act). 

171 . A tenant holding under an unexpired term 
of years is entitled to an equitable remission in all 
cases in which a remission of revenue has been 
granted by competent authority to the landlord on 
the same ground and in respect of the same estate. 
Such remission may be made by a Revenue-officer 
to an amount which may bear the same proportion 
to the whole of the rent payable in respect of the 
land as the land-revenue, of which the payment has 
been remitted, bears to the whole of the land-revenue 
payable in respect of the land. 

Authority. —Section 30, Punjab Tenancy Act, 1887. 

(c>. TEN ANTS-AT WILL. 

172 . Are entitled to hold occupation on the 
terms agreed upon at the commencement of their 
occupation from year to year, and are not liable to 
ejectment except at the end of any agricultural year 
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and upon previous notice served upon them through 
a Revenue-officer by the landlord, either personally 
or by affixing the notice at their usual place of resi¬ 
dence ; or, in cases of non-residence in the district, 
at some conspicuous place in or near the estate 
wherein the land is situate on or before the fifteenth 
day of November in any year. 

Authorities. —Punjab Tenancy Act, 1887, .Sections 41, 45, 90 
and 91* Compare I. L. It. VII Cal. 710. 

Remark —No agreement entitling a landlord to eject a tenant 
otherwise thau as provided in the Punjab Tenancy Act shall 
be valid [Section 110 (1) (c) ]. 

173 . (l) The notice shall specify the name of 

the landlord on whose application it is issued and 
describe the land to which it relates, and shall 
inform the tenant that lie must vacate the land 
before the first day of May next following, or that 
if he intends to contest his liability to ejectment, 
lie must institute a suit for that purpose in a 
Revenue Court within two months from the date of 
the service of the notice. 

(2) The notice shall also inform the tenant that 
if he does not intend to contest his liability to be 
ejected, and he has any claim for compensation on 
ejectment, he should, within two months from the 
date of the services of the notice, prefer his claim to 
the Revenue-officer having authority under the next 
following sub-section to order his ejectment in the 
circumstances described in that sub-section. 

(3) If within two months from the date of the 
service of the notice the tenant does not institute a 
suit to contest his liability to be ejected, a Revenue- 
officer, on the application of the landlord, shall, 
subject to the provision of the Punjab Tenancy Act 
with respect to the payment of compensation, order 
the ejectment of the tenant: 
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Provided that the Revenue-officer shall not make 
the order until he is satisfied that the notice was 
duly served on the tenant 

(4) If within those two months the tenant in¬ 
stitutes a suit to contest his liability to be ejected 
and fails in the suit, the Court by which the suit is 
determined shall by its decree direct the ejectment 
of the tenant. 

Authority. —Section 15, Punjab Tenancy Act, 1887. 

Remark. — In such a suit it is for the defendant, the landlord, 
to prove that be is the landlord, for unle is he is, ho is not 
competent to have a notice of ejectment issued. But he is 
only required to make out a prhna facte case (No. 3 P. R. 
1895 at page 18), and any person to whom a notice is issued 
is a tenant for the purposes of Section 45 of the Act {ibid). 

The decree must be either for the dismissal of suit or that 
the plaintiff is not liable to ejectment (No. 9G P. It. 1881 ; 
No. 18 P. R. 1883). 

A notice to quit would not bo necessarily bad because the 
area of the land was incorrectly stated (I. L. R, XXV Cal. 36). 

174. Tenants of this class cannot, in the absence 
of custom, cut trees, grass or wood for their own 
purposes, or sub-let their holding, except with the 
consent of the landlord. 

Authority.— -Cust's Revenue Manual , p. 46. 

Explanation. —Where a tenant has the privilege of cutting 
trees, he must exercise this right during tho term of his 
tenancy, and cannot do so afterwards (I. L. It. II All. 896 ; 
III ibid 567 ; VlII ibid 467 ; XXII Cal. 742). . 

175 . But they have a right to graze agricultural 
cattle on the common land, and to water them from 
the common tanks. 

Authority. — Cubt’D Revenue Manual , pp . 44 and 46. 
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Exception —But nothing in this section is to be construed as 
prohibiting the proprietors from excluding a portion of the 
common waste land from pasturages provided sufficient 
grazing ground is left for the tenants (No. 100 P. K- 1881 ; 
No. 119 P. R. 1889). 

176 . They can only make improvements on 
their tenancy with the assent of their landlords, aad 
this assent may be inferred from circumstances. 

Authority. —Section 64, Punjab Tenancy Act, 1887. 

Explanation —Improvements made before the passing of the 
Punjab Tenancy Act, 1887, shall be deemed to have been 
made in accordance with the Act, unless it is shown that 
the improvement was made in contravention of a written 
agreement between the tenant and his landlord (Section 65 
ibid. CJ. No. 3 P- R. 1896, Revenue. 

177 . When ejected they are entitled, notwith¬ 
standing any agreement to the contrary made after 
the passing of the Punjab Tenancy Act, to com¬ 
pensation for actual improvements begun before 
the service of the notice which resulted in their 
ejectment suitable to the tenancy and consistent 
with the conditions on which it is held, by which 
the value of the tenancy has been, and at the time ot 
demanding compensation continues to be, increased. 

Authorities. —Section 68, Section 1 (191 and Section 110 
(lb), Punjab Tenancy Act, 1887. See also No. 73 P. R. 
1870 and No. 66 P. R. 1887. 

Remark— As to what compensation may include, see No 1 
P. R. 1872 and No. 35 P. R. 1877. 

178 . A decree or order for the ejectment of a 
tenant shall not be executed at any other time than 
between the first day of May and the fifteenth day 
of J une (both days inclusive) unless the Court or 
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officer making the decree or order otherwise 
directs. 

Authority. —Section 47, Punjab Tenancy Act, 1887- 

179 . (1) Where at the time of the proposed 

ejectment of a tenant from any land his uncut or 
ungathered crops are standing on any part thereof, 
he shall not be ejected from that part until the 
crops have ripened and he has been allowed a 
reasonable time to harvest them. 

(2) The Court or Revenue-officer decreeing or 
ordering the ejectment of the tenant may, on the 
application of the landloi d, determine any dispute 
arising in consequence of the provisions of sub-sec¬ 
tion (l) between the landlord and the tenant or 
between the landlord and any person entitled to 
harvest the crops of the tenant, and may in its or 
his discretion— 

(a) direct that the tenant pay for the longer 

occupation of the land secured to him under 
sub-section (l) such rent as may be fair and 
equitable, or 

(b) determine the value of tenant’s uncut and un¬ 

gathered crops, and on payment thereof by 
the landlord to the Court or Revenue-officer 
forthwith eject the tenant. 

(3) When a tenant for whose ejectment proceed¬ 
ings have been taken has conformably with local 
usage prepared for sowing any land comprised in 
his tenancy, but has not sown or planted crops on 
that land, he shall be entitled to receive from the 
landlord before ejectment a fair equivalent in 
money for the labour and capital expended by him 
in so preparing the land, and the Court or Revenue- 
officer before which or whom the proceedings are 
pending shall, on the application of the tenant, 
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determine the sum payable to the tenant under this 
sub-section, and stay his ejectment until that sum 
has been paid to him. 

Authority —Section 19, Punjab Tenancy Act, 1687. Cy. 
Financial Commissioner's Cir. 17, para. 8. 

180 , Any person in possession of land occupied 
without the consent of the landlord shall be liable 
to pay for the use or occupation of that land at the 
rate of rent payable in the preceding agricultural 
year, or, if rent was not payable in that year, at 
such rate as the Court may determine to be fair and 
equitable. 

Authority. —Section 14 ibid. 

Explanation 1.—Where land is mortgaged and the mortgagee 
has obtained a decree for possession, he is the “ landlord’* 
within the meaning of this section (No. 1. P. It. 1893, 
Revenue, and No. 6 R. P. 1905, Revenue). 

Explanation 2.— The object of this section is to entitle the 
“ landlord ” of land occupied without his consent to recover 
payment on account of the use and occupation of such land 
from any person in possession of it as though such person 
was for this purposo a tenant, and as though the money 
payable were for this purpose rent (No 82 P. R. 1894). 

Remark 1.—A suit for sum recoverable for occupation of laid 
“ without the consent of the landlord” under this paragraph 
is excluded from the cognizance of the Civil Court by 
olause «) of Section 77 (3) of the Punjab Tenancy Aot, 
1887 (No. 26 P. R. 1895). 

Remark 2. —As to what is a “fair and equitable *’ rent, see 
proviso , para. 186, post. 

181 . When two or more persons are landlords of 
a tenant in respect of the same tenancy, the tenant 
shall not be bound to pay part of the rent of his 
tenancy to one of those persons and part to another. 
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Authority.— Section 15 ibid. 

Remark. — A suit by one of several co-shavers should be framed 
so as to include the whole rent due, the oth r co-sharers 
bein^ joined as co-defendants if they refuse to join as co- 
plaintiffs (I. L. R. XIX Cab 735 ; VII ibid 150 ; XI ibid 
.615; XIV ibid 201 ; XV ibid 47 ; No- 77 P. II. 1883). 

Cj. also I. L. 11. XX Cal. 658 as to sp cial contract 1 , which, 
when in writing or recorded in a record-of-rights, are saved 
from the operation of the Act by Section 111 (see [ara. 168, 
ante). 

182 . (l) Every tenant shall—- 

(«) be liable to pay additional rent for all land 
proved to be in excess of the area for which 
rent has been previously paid by him, unless 
it is proved that the excess is due to the 
addition to his tenancy of land which, having 
previously belonged to the tenancy, was lost 
by diluvion or otherwise without any reduc¬ 
tion of the rent being made ; and 

(*) be entitled to an abatement of rent in respect 
ot any deficiency proved to exist in the area 
of his tenancy as compared with the area for 
which rent has been previously paid by him, 
unless it is proved that the deficiency is due 
to the loss of land which was added to tho 
area of the tenancy by alluvion or otherwise, 
and that an addition lias not been made to the 
rent in respect of the addition to the area. 

(2) In determining the area for which rent has 
been previously paid, the Court shall have regard to 
the following, among other matters, namely:— 

(a) the origin and conditions of the tenant’s occu¬ 
pancy ; for instance, whether the rent was a 
rent in gross for the entire tenancy ; 
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(b) whether the tenant has been allowed to hold 
additional land in consideration of an addi 
tion to his total rent or otherwise with the 
knowledge and consent of the landlord ; and 

(c) the length of time during which there has been 

no dispute as to rent or area. 

(3) In adding to or abating rent under this section, 
the Court shall add to or abate* tin* rent to such an 
amount as it deems to be fair and equitable, and 
shall specify in its decree the date on and from 
which the addition or abatement is to take effect. 

( 4 ) An addition to or abatement of rent under 
this section shall not be deemed an enhancement or 
reduction of rent within the meaning of this Act. 

Authority.^— Section 28 Hid. 

Remark 1.—Save as provided hy any agreement (para. lt>8\ 
one of several joint projrietois has no right to sue alone for 
enhancement of rent. Ihe “landlord” under whom the 
tenant holds not being such proprietor alone, but such pro¬ 
prietor and his co-propriotois jointly (No- 77 P- It 1883). 

Remark 2. —A suit for enhancement of malikana is not con¬ 
templated hy the Tenancy Act (No. 10 P. R. 1887, Revenue). 

{d). GENERA L RIG H't S POSSESSED /I Y OCCUR A KC 1' 
TENANTS UNDER TIIE TENANCY ACT. 

(l). To hold land at a fixed rate subject to enhance¬ 
ment on certain conditions. 

183 . Where the rent of a tenant having a right of 
occupancy in any land is a share of the produce, or 
of the appraised value thereof, with or without an 
addition in money, or is paid according to rates 
fixed with reference to the nature of the crops 
grown, or is a rent in gross payable in kind, the 
tenant shall be entitled to occupy the land at that 
rent; 
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Provided that when the land or any part thereof 
previously not irrigated or flooded becomes irrigated 
or flooded, the rent payable in respect of the land 
or part may, subject to the provisions of the Punjab 
Tenancy Act, be enhanced to the share or rates, or 
with reference to the rent in gross, as the ease may 
be, paid by tenants having a similar right of occu¬ 
pancy for irrigated or flooded land of a similar 
description and with similar advantages. 

Authority —-Section 20 ibid Cf. No. 5 P. R. 1893, Revenue. 
It is not necessary for nil the proprietors to join in a suit 
for enhancement of rent ; it is enough if the majority sue 
(No. 3 P- It- 190.*), Revenue). In a suit for enhancement 
of rent, the sln/ns of the tenant should he finally determined 
(No. 3 ?. R. 1910, Revenue). 

Remark. —No agreement made between a landlord and tenant 
after the passing of the Punjab Tenancy Act shall override 
any provision of the Act relating to the enhancement of (he 
rent of a tenant having a right of occupancy under Section 5 
(para. 137 ante) or Section 6 (para. 139 ante). 

184 . When the land, or any part of the land, 
held by a tenant having a right, of occupancy to 
whom the last foregoing section applies ceases to 
be irrigated or flooded, the rent payable in respect 
of the land or part may be reduced to the share 
or rates, or with reference to the rent in gross, as 
the case may be, paid by tenants having a similar 
right of occupancy for unirrigated or unflooded 
land of a similar description and with similar 
advantages. 

Authority.— Section 21 ibid. 

Explanation. —In calculating the rent paid by tenants of a 
similar right of occupancy, the proper test to adopt is to 
ascertain the rent paid in kind and the proportion which 
these rents bear to the land revenue, In one case under 
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tho old law the proprietor was accordingly held entitled to 
enhancement to the extent of twice the Government revenue 
(No. 2 P- R. 1872, Revenue). Cf. also No. 93 P. R. 1881 
and 24 P- R. 1888. 

185 . Where a tenant bavin# a right of occupancy 
pays his rent entirely by a cash-rate on a recognized 
measure of area or by a cash-rent in gross on his 
tenancy, tho rent may bo enhanced on the ground 
that after deduction therefrom of the land revenue 
of, and the rates and cesses chargeable on, the 
tenancy it is,— 

(a) if the tenant belongs to the class specified in 

clause (a) of sub-section (1) of Section 5 of 
tho Punjab Tenancy Act, less than two annas 
per rupee of tho amount of the land revenue ; 

(b) if he belongs to any of the classes specified in 

clauses (6), (o) and (d) of that sub-section, 
less than six annas per rupee of the amount 
of the land revenue : 

(e) if ho belongs to the class specified in Section 6, 
or if his right of occupancy is established 
under Section 8, and his rent is not regulated 
by contract, loss than twelve annas per rupee 
of the amount of the land-revenue. 

Authority. — Section 22 , clause 1 , ibid. 

186 . In a case to which the preceding section 
applies, the rent may be enhanced to an amount not 
exceeding two, six or twelve annas per rupee of the 
amount of the land-revenue, as the case may be, in 
addition to the amount of the land-revenue of the 
tenancy and the rates and cesses chargeable thereon. 

Authority. —Section 22, clause 2, ibid. 

Provided that is no case shall tho Court fix the enhanced 
rent at a sum less than the amount of the land revenue of 
the land and tho rates and cesses chargeable thereunder. 
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Authority.— Section 25 ibid. 

Remark. — A Court is not bound to decree the full enhance¬ 
ment permissible (No. 3 P. R. 1900, Revenue). The rent 
of a tenant who has made improvements cannot be enhanced 
save as provided by Section 68 of the Punjab Tenancy Act 
(No. 7 P* R. 1902, Revenue). See also para- 201 post , 

Explanation 1 —Nothin" in this section shall be deemed to 
affect the operation of any agreement between the landlord 
and tenant when the agreement either is in writing or has 
been recorded in a record of rights before the passing of the 
Land Revenue Act, 1887, or when entered by order of a 
RevenueoTieer in a record-of-riglits or annual record under 
the provisions of the Punjab Tenancy Act, 1887 (Section 
111). But no agreement made after the passing of the 
Punjab Tenancy Act shall override the provisions of that 
' Act with respect to the enhancement of the rent of a tenant 
having a right of occupancy under Section 5 or Section G 
of the Act [ Section 110 (l) {a) ]. An entry in a Settlement 
record of 1873 prohibiting enhancement is not operative for 
a longer period than that of the assessment of land.revenue 
No. 9 P. R.1888, Revenue; No. 5 P. It. 1895, Revenue). 
The repetition of an entry of this nature in a revised 
settlement has not the effect of a new agreement, and the 
force of the entry terminates with the regular settlement 
(No. 3 P- R. 1889 Revenue). 

Illustration :— 

A clause in the wajib-ul-arz of a village provided that 
tenants should continue (ba dastur) to pay for land under 
their cultivation at the rate at which the revenue fell on 
owners : Held , that no enhancement could take place during 
the term of settlement (No- 42 P. R. 1881). Compare 
Nos. 3G and 37 P. R. 1880; No. 183 P. R. 1882; and 
No. 61 p. R. 1879. 
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Explanation 2. -The mere fact that an agreement is executed 
in the belief that the Government assessment would not be 
increased does not prevent the operation of such agreement 
even if the assessment is increased (T. h. R. TIT Bom. 154 ; 
IV ibid 473). 

Explanation 3. —An entry made with respect to the enhance¬ 
ment of the rent of a tenant having a right of occupancy 
before the eighteenth day of November, 1871, and attested 
by the proper olHeer in the record <>f a regular settlement 
s m tioned by the T, km! Government, shall be deemed to be 
an agreement within the meaning of this section (Section 
112, Punjab Tenancy Act, 1887). 

187 . After a decree has been passed under the 
preceding section, no suit shall lie against the tenant 
for a further enhancement of his rent t ill the expira¬ 
tion of five years from the date of such decree, 
unless in the meantime the local area in which the 
land comprised in the decree is situate has been 
generally re-assessed and the revenue payable in 
respect of that land has been increased. 

Authority. —Section 24 (2) ibid. 

188 , Subject to the provisions of the preceding 
section, a suit instituted for the enhancement of the 
rent of a tenant having a right of occupancy shall 
not be entertained in either of the following cases, 
namely:— 

(a) if within the ten years next preceding its 
institution his rent has been commuted under 
section 13 of thePunjah Tenancy Act, 1887, 
or enhanced under Section 24 of the said Act; 

(/>) if within that period a decree has been passed 
under the said Act dismissing on the merits 
a suit for the enhancement of his rent, 
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respect of the land as the land revonue of which the 
payment has been remitted or suspended bears to 
the whole of the land revenue payable in respect of 
the land : 

Provided that in the case of an occupancy tenant, 
whose rent is of the nature hereinbefore in this 
sub-section described, the remission or suspension 
of the land revenue payable in respect of his land 
shall in the absence of a written order by a 
Revenue-officer to the contrary, carry with it a 
proportionate remission or suspension, as the case 
may be, of his rent. 

Where the payment of the rent of any land has 
been suspended under this clause, it shall remain 
under suspension until the Collector orders the 
revenue of that land to be realized. 

2) An order passed under sub-section (l) shall 
not be liable to be contested by suit in any Court. 

(3) A suit shall not lie for the recovery of the 
rent of which the payment has been remitted, or, 
during the period of suspension, of any rent of 
which the payment has been suspended. 

(4) Where the payment of rent has been suspend¬ 
ed, the period during which the suspension has con¬ 
tinued shall be excluded in the computation of the 
period of limitation prescribed for a suit for the 
recovery of the rent. 

(5) If the landlord collects from a tenant any rent 
of which the payment has been remitted or is under 
suspension, the Revenue-officer may recover from 
the landlord the amount or value of the rent so 
collected and may also recover by way of penalty a 
further, sum not exceeding such amount or value, 
and may cause to be refunded to the tenant the 
amount or value so collected from him. 
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(G) The provisions of this section relating to the 
remission and suspension of‘ the payment of rent 
may be applied, so far as they can be made appli¬ 
cable, to land of which the land revenue has been 
released, compounded for, or redeemed, in any case 
in which, if the land revenue in respect of the land 
had not been released, compounded for, or redeemed, 
the whole or any part of it might, in the opinion 
of the Revenue-officer, be remitted or suspended 
under the rules for the time being in force for regu¬ 
lating the remission and suspension of land revenue. 

(7) Any sum of which the recovery is ordered 
under sub-section (5) on account of rent or penalty 
may be recovered by the Collector as if it were an 
arrear of land revenue. 

Authority. —Section 50 t bid, as amended by Punjab Act I of 
1906. 


3. Mode of payment of Rent. 

192 . (l) The rent for the time being payable in 
respect of a tenancy shall be the first charge on the 
produce thereof. 

(2) A tenant shall be entitled to tend, cut, and 
harvest the produce of his tenancy in due course of 
husbandry without any interference on the part of 
his landlord. 

(3) Exeept where rent is taken by division of 
the produce, the tenant shall be entitled to the 
exclusive possession of the produce. 

(4) Where rent is taken by division of the pro¬ 
duce— 

(«) the tenant shall be entitled to the exclusive 
possession of the whole produce until it is 
divided; 
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(b) the landlord shall be entitled to be present at, 

and take part in, the division of the produce ; 
and 

(c) when the produce has been divided, the land¬ 

lord shall be entitled to the possession of his 
share thereof. 

Authority.— Section 12 ibid, 1887. 

Remark. —Clau.se 1 of this section is intended to give the 
landlord a lien upon the produce of a tenancy for a parti¬ 
cular harvest in respect of not only the rent duo for that 
harvest, but also the arrears of rent due for previous 
harvests, the words “ rent for the time being payable ” 
meaning rent which has accrued due, and which is just 
accruing due (No. 54 P- lb 1895). Cf. 1. L. R. XV All. 
375. 

193 . (1) Where rent is taken by any of the 

following methods, namely :— 

(а) by division or appraisement of the produce, 

(б) by rates fixed with reference to the nature of 

the crops grown, 

(c) by a rate on a recognized measure of area, 

( d) by a rent in gross on the tenancy, or 

(e) partly by one of the methods specified in 

clauses (a), ( b ), and (c) of this sub-section, 
and partly by another or others of them, 

one of those methods shall not be commuted in 
whole or in part into another without the consent of 
both landlord and tenant. 

(2) In the absence of a contract or decree or 
order of competent authority to the contrary, a 
tenant whose rent is taken by any of the methods 
specified in clauses (a), ( b), and (c) of sub-section 
(l), or by the method specified in clause ( d ) of that 
sub-section, shall not be liable to pay for a tenancy 
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rent at any higher rate or of a higher amount, as 
the case may be, than the rate or amount payable 
in respect of the tenancy for the preceding agri¬ 
cultural year. 

Authority.— Section 13 ibid. 

Explanation 1* —A commutation agreed upon by a tenant 
under a mistaken view of his status shall not be deemed to 
be a voluntary commutation or made with consent within 
the meaning of this section (No. 42 P. R. 1877)* Compare 
No. 16 P. R. 1872 and No. 67 P. R. 1876. 

Explanation 2. —The mere fact that a landlord has been in 
the habit of receiving the value of the share of the produce 
payable to him instead of the produce itself does not 
constitute a commutation made with his consent within the 
meaning of this section (No* 23 P R. 1873). Compare 
No. 3 P. R. 1895, Revenue. 

Explanation 3. —An entry made with respect to the commu¬ 
tation of rent in kind into rent in money, or vice verta y before 
the eighteenth day of November, 1871, and attested by the 
proper officer in the record of a regular settlement sanc¬ 
tioned by tho Local Government, shall be deemed to be an 
agreement within the meaning of this section [Section 112 (a) 
Punjab Tenancy Act, 1887.] 

Remark 1. —Where a tenant usually paid cash rates, but 
owing to a partial failure of the cotton of the autumn crop 
full cash rates had not been paid by him, and ho had taken 
a spring crop of grain oil the land, it was held that he was 
liable to give the landlord a share of the produce of the 
grain crop (No. 77 P. R. 1873). 

Remark 2.- -The object of clause (2) of this paragraph is to 
prevent the rent of a tenancy (of the kinds specified) from 
being arbitrarily raised. Its terms are not restricted to a 
tenant holding for a fixed period ; the language is equally 
applicable to a tenant holding for an indefinite period in 
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respect of the rent of successive years after the first (No. 82 
P. R, 1894 at p. 280). 

produce-rents. 

194 Where rent is taken by division or appraise¬ 
ment of the produce, if the tenant removes any 
portion of the produce at such a time or in such a 
manner as to prevent the due division or appraise¬ 
ment thereof, or deals therewith in a manner 
contrary to established usage, the produce may be 
deemed to have been as full as the fullest crop of 
the same description on similar land in the neigh¬ 
bourhood for that harvest. 

Authority. —Section 16 ibid. This is an application of the 
rule of law, omnia pmsumnnlur contra spoliatorem- 

Remark. —The presumption as to yield can therefore only 
arise if it is proved that the tenant acted dishonestly in 
order to prevent due division or appraisement, and that the 
landlord, acting with timely promptitude, honestly did his 
best to bring about the due sharing of the crop (No- 3 P. R. 
1899, Revenue). 

195. If either the landlord or the tenant neglects 
to attend, either personally or by agent, at the 
proper time for making the division or appraisement 
of the produce, or if there is a dispute about the 
division or appraisement, a Revenue-officer may, on 
the application of cither party, appoint such person 
as he thinks fit to be a referee to divide or appraise 
the produce. 

Authority.— Section 17 ibid. 

196. (l) When a Revenue-officer appoints a 
referee under the last foregoing section, he may, in 
his discretion, give him instructions with respect to 
the association with himself of any other persons as 
assessors, the uumber, qualifications and selection of 



[ 196 - 197 ] 


TENANT-EIGHT. 


321 


those assessors, and the procedure to be followed in 
making the division or appraisement. 

(2) The referee so appointed shall make the 
division or appraisement in accordance with any 
instructions which lie may have received from the 
Revenue-officer under the last foregoing sub-section. 

(3) B efore making the division or appraisement 
the referee shall give notice to the landlord and the 
tenant of the time and place at which the division 
or appraisement will be made, but if either the land¬ 
lord or the tenant fails to attend personally or by 
agent, the referee may proceed ex-parte. 

(4) For the purpose of making the division or 
appraisement, the referee, with his assessors, if any, 
may enter upon any land on which, or into any 
building in which, the produce is. 

Authority.— Section 18 ibid. 

197 . (l) The result of the division or appraise¬ 

ment shall be recorded and signed by the referee 
and the record shall be submitted to the Revenue- 
officer. 

(2) The Bevenue-officer shall consider the record, 
and, after such further inquiry, if any, as he may 
deem necessary, shall make an order either confirm¬ 
ing or varying the division or appraisement. 

(3) The Revenue-officer shall also make such 
order as to the costs of the reference as he thinks 
fit. 

(4) The costs may include the remuneration of 
the referee and of the assessors, if any, and may be 
levied from the applicant before the appointment of 
the referee subject to adjustment at the close of the 
proceeedings. 

Authority. —Sectioc 19 ibid. 
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4.— Ejectment . 

LIABILITY TO EJECTMENT. 

198 . A tenant having a right of occupancy shall 
be liable to be ejected from his tenancy on any of 
the following grounds, namely :— 

(a) that he has used the land comprised in the 
tenancy in a maimer which renders it unfit 
for the purposes for which he held it; 

(b) where rent is payable in kind, that he has 
without sufficient cause failed to cultivate 
that land in the manner or to the extent 
customary in the locality in which the land 
is situate ; 

(c) that a decree for an arrear of rent in respect 
of the tenancy has been passed against him 
and remains unsatisfied. 

Authority.— Section 39 ibid. As to tenant converting arable 
land situate near a city into building land, see Nos. 3 and 4 
P. R. 1904, Revenue. 

Remark 1.—With reference to clause ( b), it should also be 
noted that if the rent is payable in kind and the tenant 
wilfully cultivates inferior crops, the lan downer will be 
entitled to a decree on an average crop (Ousts Revenut 
Manual, p. 44). 

Remark 2.— The above paragraph must be read subject to the 
provisions of Section 48 of the Punjab Tenancy Act, which 
allows the Court to substitute an award of compensation for 
ejectment where the injury caused by the tenant is capable 
of being so remedied. 

199 . But a tenant shall not be ejected otherwise 
than’ in execution of a decree for ejectment, except 
when a decree for an arrear of rent in respect of his 
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tenancy has been passed against him and remains 
unsatisfied. 

Authority. —Section 42 ibid . 

Explanation 1. — When a tenant has appealed from a decree for 
rent, a decree for ejectment against him cannot be passed 
under this section until the appeal is determined (No. 78 
P. R. 1873 ; No. 60 P. R. 1874). 

Explanation 2. —No agreement made between a landlord and 
tenant after the passing of the Punjab Tenancy Act, 1887, 
shall entitle a landlord to eject a tenant otherwise than in 
accordance with the provisions of the Act (Section 110 (l) (c)* 
And an entry in any record of rights providing that a land, 
lord may eject a tenant otherwise than in accordance with 
the provisions of the Punjab Tenancy Act, 1887, shall bo 
void (Section 109 (c)). 

Explanation 3.—The words “decree ... for an arrear of 
rent ” include the amount decreed for costs in the suit as 
well as the amount found to bo actually due for rent (No. 87 
p. R. 1881). 

Remark 1.—In making a decree for ejectment, the decree must 
specify the precise lands from which a tenant is to be ejected 
(No. 6 P. R 1891, Revenue). 

Remark 2. —Under the old law whenever a decree for an arrear 
of rent was made against a tenant having a right of occupancy, 
the Court passing tho decree was required to fully explain to 
the judgment-debtor that, if the decree was not satisfied 
within fifteen days, he would be liable to ejectment from the 
land with respect to which the decree for rent is passed at 
the suit of his landlord. A note by the Court that such 
explanation had been duly made was required to be annexed 
to the judgment (Chief Court Book Circular No. VI—509, 
dated 15th March 1873). This is not necessary under the 
present law, as the subsequent procedure for ejectment requires 
notice to be served on the tenapt. 
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PROCEDURE ON EJECTMENT. 

200 . (1) Where a decree for an arrear of rent 

remains unsatisfied by a tenant, the landlord may 
apply to a Revenue officer for the ejectment of the 
tenant, and the Revenue-officer shall, after such 
inquiry with respect to the existence of the arrear 
as he deems necessary, cause a notice to be served 
on the tenant stating the date of the decree- and 
• the amount due thereunder, and inf< rming him that 
if he docs not pay that amount to the Revenue- 
officer within fifteen days from receipt of the notice, 
he will be ejected from the land. 

(*2) If the amount is not so paid, the Revenue- 
officer shall, subject to the provisions of the Punjab 
Tenancy Act, 1887, with respect to the payment of 
compensation, order the ejectment of the tenant 
unless good cause is shown. 

Authority.— Sections 43 and 44 ibid. 

Illustration :— 

It is “ good cause ” if the tenant pays the amount of the 
arrears decreed against him before the order of ejectment is 
passed (No. 5 P. R. 1900, Revenue). 

Explanation. — Where there are several co-sharers of a holding 
in the cultivating possession of a tenant, they collectively 
constitute the landlord for the purpose of issuing a notice 
under this paragraph (No. 19 P. It. 188G ; No. 10 P. R. 
1887; No. 1 P. R. 1903, Revenue). Cf also I. L. R. 
Ill Bom. 23 (at page 24) ; XXI ibid 154 ; VII Cal. 414 ; 
XI ibid 615. Rut see No. 20 F. L. R. 1907. 

Remark.— A landlord who wishes to eject a tenant may either 
proceed by notice under this paragraph, or he can institute 
a suit for ejectment without previous notice under sub-sec¬ 
tion 3, clause (e), of Section 77 of the Punjab Tenancy Act 
(No- 5 P. R. 1896, Revenue). As to the procedure of the 
Revence-officer on receiving an application fo:- ejectment, see 
Section 45 of the Punjab Tenancy Act (para. 173, ante)- 
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201. A tenant who has made an improvement 
on his tenancy in accordance with the provisions of 
the Punjab Tenancy Act, L887, shall not be ejected, 
and the rent shall not be enhanced until he has 
received compensation for the improvement, pro¬ 
vided that the improvement was not begun by the 
tenant after the institution of the suit or service of 
the notice which resulted in his ejectment, and 
provided also the tenant has not previously accepted 
the tender of a lease as a bar to the right to com¬ 
pensation. 

Authority. —.Section 68 ibid read in connection with Sections 66 
and 67 ibid. No. 7 P. R. 1902, Revenue. 

Remark. —The question of compensation should he decided 
in the suit whether for ejectment by the landlord or to 
contest the notice of ejectment by the tenant, and should 
not be left over for future settlement (Nu. 13 P. It. 1890, 
Revenue). CJ • No. 9 ibid. Omission to direct a tenant to 
file a statement of claim to compensation is a material irre¬ 
gularity which may be corrected on revision (No. 6 P- R. 
1892, Revenue). 

202. (l) If from any cause the amount of com¬ 
pensation payable to a tenant— 

(а) for improvements or disturbance, or 

(б) under Section 41), Punjab Tenancy Act, 1887| 

for the value of uncut or ungatliered crops, 
or the preparation of land for sowing, 

has not been determined before the tenant is ejected, 
the ejectment shall not be invalidated by reason of 
the omission, but the Court or Kevenue-odicer which 
decreed or who ordered the ejectment may, on 
application made by the tenant within one year 
from the date of the ejectment, correct the omission 
by making in favour of the tenant an order for the 
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payment to him by the landlord of such compensa¬ 
tion as the Court or officer may determine the tenant 
to be entitled to. 

(2) An order made under sub section (l) may be 
executed in the same manner as a decree for money 
may be executed by a Revenue Court. 

Authority. —Section 74 ibid- As to tho old law, see Section 
25 of the Act of 1868 and No- 96 P- R. 1881. 

203 . If a tenant has been dispossessed without 
his consent of his tenancy or any part thereof other¬ 
wise than in execution of a decree or than in pur¬ 
suance of an order passed under Sections 44 and 45 
of the Punjab Tenancy Act, 1887 (paras. 200 and 
173 ante), he may, within one year from the date 
of his dispossession or ejectment, institute a suit for 
recovery of possession or occupancy, or for compen¬ 
sation, or for both. 

Authority. —Section 50 ibid ( vide para- 162, ante). 

Remark. —For tho old law, see No. 46 P. R. 1878 ; No. 80 
P. R. 1876 ; No- 54 P- R. 1879 ; No. 91 P. R. 1881 ; No. 96 
ibid ; No- 18 P. R 1883 ; No. 39 ibid ; No. Ill ibid. 

5.— Relinquishment. 

204 . Kvery tenant other than a tenant holding 
for a fixed term (as to whom see Remark to para 170 
ante) shall be liable to pay the rent payable in 
respect of his tenancy for any part of the ensuing 
agricultural year during which the tenancy is not 
let by the landlord to some other person or is not 
cultivated by the landlord himself unless, on or 
before the fifteenth day of January next before the 
commencement of that year, he gives notice, either 
verbally or in writing, to the landlord of his inten¬ 
tion to relinquish such land at the end of the 
agricultural year then current, and relinquishes it 
accordingly. 
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A uthority.— Section 36, Punjab Tenancy Act, 1887. 

Explanation. —A tenant cannot, without the consent of his 
landlord, relinquish a part only of his tenancy (Section 37 
ibid). Gf. L. R. XXV lnd. App. 210 (at page 217). 

Remar k. —Where an occupancy tenant has validly sub-let or 
mortgaged his holding, ho cannot relinquish under this 
paragraph so as to affect the rights of his sub-lessee or 
mortgagee (l- L. R. XVIII All. 354). 

205. The tenant may, instead of, or in addition 
to, giving the notice in the manner mentioned in 
the preceding section, apply to a Revenue-officer on 
or before the fifteenth day of January in any year 
to causo the notice to be served on the landlord, and 
the Revenue-officer, on receiving the cost of service 
from the tenant, shall cause the notice to be sent as 
soon as may be. 

The notice shall, if practicable, be served person¬ 
ally on the landlord, or failing him on his recognized 
agent, or on an adult male member of his family 
who is residing with him. 

But if service cannot be so made, the summons 
may be served by posting a copy thereof at his 
usual or last known place of residence ; or if he does 
not reside in the district in which the Revenue- 
officer is employed, at some conspicuous place in or 
near the estate wherein the land is situate. 

Authorities. —Section 30 (2) and Sections 90 and 91 ibid. 

6.— Sub-letting and alienation. 

206. (1) A tenant having a right of occupancy 
in land may, subject to the provisions of this Act 
and to the conditions of any written contract be¬ 
tween him and his landlord, sub-let the land or any 
part thereof for any term not exceeding seven years. 
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(2) A person to whom land is sub-let by a tenant 
having* a right of occupancy therein shall in respect 
of that land, and so far as regards the landlord, be, 
jointly with the tenant, subject to all the liabilities 
of the tenant under this Act. 

Authority. — Section 58, Punjab Tenancy Act, 1887. 

Explanation. —This section must be read subject to the provi. 
sions of Sections 111 and 112 ( b ) of the Punjab Tenancy 
Act, 1887. 

Remark.— A sub-lease effected under this section can of 
course only endure so long as the tenancy lasts (No* 79 
P. R. 1878). So, too, a mortgage of occupancy rights is 
not binding on the landlord after the death without issue 
of the mortgagor (No. 79 P. R. 1878; No. 6 P. R. 1901, 
Revenue ; No. 8 P. R. 1905, Revenuo). Thus an hypothe¬ 
cation of the trees on the land occupied by any occupancy 
tenant ceases to be enforceable with the tenant’s ejectment 
or the cessation of his tenancy (I. L. R. Ill All. 567). 
And die tenant will be liable for a breach of his obligation 
to restore possession if his sub-tenant refuses or neglects 
to give up possession when the term ends (No. 1 i P. R. 
1908). Cf para. 211, post- 

207 . Subject to the terms of any agreement as 
defined in Sections 111 and 112 of the i unjab 
Tenancy Act, 1887 — 

(l) A tenant having a right of occupancy under 
Section 5 may transfer that right by sale, 
gift or mortgage subject to the conditions 
mentioned in this section. 

Remark. —An entry in the Wujib-ul-arz to the effect that an 
occupancy tenant has the power of sale (ikhtiyar 
farokht maurnsiyat ka hai ) does not enable the widow of a 
deceased tenant to mortgage her right of occupancy, although 
in the case of the occupancy tenant himself such power of 
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sale would include the lesser power of mortgage (No- 3 P- R. 
1897, Revenue). 

(2) If lie intends to transfer the right by sale, 
gift, mortgage by conditional sale, or usufruc¬ 
tuary mortgage, he shall cause notice of his 
intention to be served on his landlord 
through a Revenue-officer, and shall defer 
proceeding with the transfer for a period of 
one month from the date on which the notice 
is served. 

(3) Within that period of one month the landlord 

may claim to purchase the right at such 
value as a Revenue-officer may, on applica¬ 
tion made to him in this behalf, fix. 

(4) When the application to the Revenue-officer 
is to fix the value of a right of occupancy 
which is already mortgaged, he shall fix tne 
value of the right as if it were not mortgaged. 

Note .—The value to be fixed under these provisions must be the 
bond fide value of the holding to the tenant at the time when, 
under clause (2) above, he ought to have given notice of his 
intention to transfer to his landlord (No. 2 P. R. 1904, Reve¬ 
nue ; No. 12 P. R. 1901, Revenue). 

(5) The landlord shall be deemed to have pur¬ 
chased the right if he pays the value to the 
Revenue-officer within such time as that 
officer appoints. 

(6) On the value being so paid, the right of 
occupancy shall be extinct, and the Revenue- 
officer shall, on the application of the land¬ 
lord, put the landlord in possession of the 
tenancy. 

(7) If the right of occupancy was already mort¬ 

gaged, the tenancy shall pass to the landlord 
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unencumbered by the mortgage but the 
mortgage-debt shall be a charge on the pur 
chase-money. , 

(8) If there is no such charge as aforesaic^^e 

Revenue-officer shall, subject to y 
tions which he may receive from any Court, 
pay the purchase-money to the tenant. 

(9) If there is such a charge, the Revenue-officer 

' shall subject as aforesaid, either apply 

discharge of the mortgage debt *> much. o 
the^ purchase-money as is requ.red tor tha 
nuroose and pay the balance, it any, to tnc 
tenant or retain the purchase-money pending 
decision of a Civil Court as to the person 
or persons entitled thereto. 

/ 1ft x Where there are several landlords ot a 
tenancy any one of them may be deemed 
to be the landlord for the purposes ot tins 

section. , . 

a Revenue-officer under the two last lore 
ling sub-sections ; but nothing in this sub¬ 
section shall prevent any person entitled to 
receive the whole or any part of the pui - 
phase-money from recovering it from a 
person to whom it has been paid by a 

Revenue- officer* 

Authority —Section 53 M. CJ. No. 17 P. B- 1893, P.B., 
Authority 1MJi Revenue, as to the proper form of 

LJtobe made in . suit brought by tbo landlord .Kainut 


a mortgagee. 

Explanation.— The rights 

W e; by force of clause 


secured to landlords under this section 
10 of tho said section, not merely 
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joint rights belonging to all the landlords in a body, bv ^re 
secured for each landlord severally if there be no ass tion 
of their rights by the whole body of landlords (No. 6 P. It. 
1894). An alienation to one of several landlords does not 
affect the rights of the other landlords (No. 7 P. R« 1905, 
Revenue). 

Remark 1.— The mere fact that an alienation has received the 
assent of the landlord will not prevent the reversionary heir 
of the tenant from disputing (in the Civil Courts) the validity 
of the same (No. 89 P. R. 189S, F. B. ; No. 69 P* R. 1900, 
and No. 38 P R. 1909). But the reversioners cannot 
impugn an alienation if it is in favour of one of the tenant’s 
landlords (No. 31 P. It. 1896; No. 24 P. R. 1902, F- B ; 
No. 73 P. R. 1911 ; No. 95 P. R. 1919). This, however, does 
not apply to the case of a mnqarridar in Attock District 
selling to his superior landlord as ho is not an occupancy 
tenant (No. 56 P. R. 1917). CJ. also No. 4 P. R. 1900, 
Revenue, where the same principle was affirmed in regard 
to a mortgage by the widow of an occupancy tenant. But 
it is the landlord alone who can suo in the It avenue Courts 
and a reversioner, as such, has no locut standi there (No. 3 
P. R. 1910, Revenue). 

Remark 2. —In a suit by the reversioners of an occupancy tenant 
for a declaration that an alienation of his rights of occupancy 
will not bind their reversionary interests where it is proved 
that tbo reversioners would be entitled to succeed on the 
death of the alienor, and that their suit would be maintain¬ 
able had the subject-matter been proprietary instead of 
occupancy rights, the onus of proving a special custom to 
show that plaintiffs were not entitled to maintain the suit 
will lie on the person who asserts the existence of such custom 
(No. 98 P. R. 1907, F. B. ; and see also No. 89 P. R. 1890, 
F. B.; No. 115 P. It. 1901 ; No. 12 P R. 1904; No, 38 P- R. 
1909)* 
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Remark 3.—If an alienation of occupancy rights has been set 
aside at the instance of the landlord, the former tenant is 
entitled to sue in the Civil Courts to be restored to possession 
(No. 1 P. R. 1911, Revenue). 

208. Where a mortgagee of a right of occupancy 
under Section 5 of the Punjab Tenancy Act pro¬ 
poses to foreclose his mortgage or otherwise enforce 
his lien on the land subject to the right, the pro¬ 
visions of the last foregoing section shall, so far 
as they can be made applicable, apply as if the 
mortgagee were the tenant. 

Authority. —Section 54 ibid. 

209. (l) A right of occupancy under Section 5 
of the Punjab Tenancy Act may be sold in execu¬ 
tion of a decree or order of a Court. 

(2) But notice of an intended sale of any such 
right shall be given by the Court to the landlord, 
and if at any time before the close of tho day on 
which the sale takes place the landlord pays to the 
Court or to the officer conducting the sale a deposit 
of twenty-five per centum on the highest bid made 
at the sale, he shall be declared to be the purchaser 
instead of tho person who made that bid. 

Authority. — Section 55 ib id. 

210. A right of occupancy under any other sec¬ 
tion than Section 5 of the Punjab Tenancy Act 
shall not be attached or sold in execution of a 
decree or order of any Court, or, without the pre¬ 
vious consent in writing of the landlord, be trans¬ 
ferred by private contract. 

Authority. —Section 56 ibid. 

Explanation. —An exchange of their respective holdings by 
two tenants holding under Section 8 of the Punjab Tenancy 
Act (see para. 160, ante ) is a transfer within tho meaning 
of this section (No. 2 P. It. 1898, Revenue). 
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Remark. —In thp case of there being more than one landlord, 
the consent of all the co-landlords would seem to be necessary. 
Cf No. 35 p. U. 1883 ; No. 65 P. R. 1894 ; No. 7 P- R. 
1905, lie venue. 

Rights under any other section than Section 5 of the Act 
cannot bo sold in execution of decree even if the decree- 
holder is the landlord (No. 82 B R 1903)< 

211. When a right of occupancy lias Icon trans¬ 
ferred by sale, gift or usufructuary mortgage to a 
person other than the landlord, that person shall, 
in respect of the land in which the right subsists, 
have the same rights and bo subject to the same 
liabilities as the tenant to whom before the transfer 
the right belonged had and was subject to. 

Authority. — Section 57 ibid. 

Illustration 

An occupancy tenant mortgages his tenant rights to B, 
and some time afterwards dies without heirs. The right of 
the mortgagor having thus come to an end, the interest of 
the mortgagee necessarily ceases, and the proprietor is 
entitled to possession of the laud (No. 79 P. R. 1878; No. 
6 P. R. 1901. Revenue; and No 8 P- R. 1905, Revenue) 

10 CJ. also para. 206, antt 

IRREGULAR TRANSFERS. 

212. Any transfer made of a rig-lit of occupancy 
in contravention of the foregoing* provisions shall be 
voidable at the instance of the landlord. 

Authority. —Section 60 ibid. As to the meaning of the term 
“ landlord/ 1 where there are several such, see No. 65 F. R. 
1894 If the alienation is set aside, the alienor can sue to 
recover possession of the land No. 1 P. R. 1911, Revenue). 

Remark 1. — If the landlord wishes to contest the alienation, he 
must sue in the Revonue Court to caqcel the transfer with 
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a reasonable time, otherwise acquiescence may be inferred 
(Nos. 1 and 2 P. R. 1898, Revenue; No. 7 P. R. 1901, 
Revenue; No. 8 F R. 1904, Revenue; Cf. No. 11 P. R. 
1895 ; No. 23 ibid. The limitation for such a suit is six 
years from the date on which the right to sue accrues 
(No. 135 P. R. 1888 ; No. 1 P. R. 1898, Revenue; No. 7 
P. R. 1905, Revenue). But a landlord can sue within 12 
years under Art. 144 of the Limitation Act for dispossession 
of the alienee (No. 3 P. R. 1910, Revenue), and dissented 
from in No. 1 P, R. 1916, Revenue, which applied Art. 120. 

Remark 2- —A Civil Court, if it was formerly held, is debarred 
from taking cognizance of a plea by a defendant-landlord that 
the transfer of the right of occupancy was voidable at his 
option (No. 11 P. R. 1895, F. B.). But now see Punjab 
Act III of 1912, Section 2. 

7.— Succession. 

213. (l) In the absence of any agreement as 

defined in Sections 111 and 112, Punjab Tenanoy 
Act, 1887, succession to a right of occupancy shall 
devolve— 

(a) on his male lineal descendants, if any, in the 

male line of descent, and 

(b) failing such descendants, on his widow, if 

any, until she dies or re-marries, or abandons 
the land, or is, under the provisions of the 
Punjab Tenancy Act, ejected therefrom, and 

(c) failing such descendants and widow, or if the 

deceased tenant left a widow, then when her 
interest terminates under clause (b) of this 
sub-section, on his male collateral relatives 
in the male line of descent from the common 
ancestor of the deceased tenant and those 
relatives. 
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Provided, with respect to clause (c) of this sub¬ 
section, that the common ancestor occupied the 
land. 

Remark. —“ Occupied" does not here necessarily mean aa 
occupancy tenant (No. 47 P. R. 1889). 

(2) As among descendants and collateral relatives 
claiming under sub-section (1), the right shall, 
subject to the provisions of that sub-section, devolve 
as if it wore land left by the deceased in the village 
in which the land subject to the right is situate- 

(3) When the widow of a deceased tenant 
succeeds to a right of occupancy, she shall not 
transfer the right by sale, gift or mortgage, or by 
sub-lease for a term exceeding one year. 

Remark. —An alienation by a widow is absolutely barred, and 
is void even if made to one of the landlords (No. 39 P. R. 
1898; No. 4 P. R. 1900, Revenue. See also No. 3 P. R. 
1897, Revenue ; No. 2 P. It. 1900, Revenue). But only the 
landlord can bring such a suit in the Revenue Courts (No. 3 
P. R. 1910, Revenue). 

(4) If the deceased tenant has left no such persons 
as are mentioned in sub-section (1) on whom his 
right of occupancy may devolve under that sub¬ 
section, the right shall be extinguished. 

Authority. —Section 59, Punjab Tenancy Act, 1887 ;No. 2 P. R. 
1900, Revenue. Compare No. 57 P. R. 1868- See also 
No. 790 of 1878. 

Explanation 1— The principle of survivorship among joint 
tenants of an occupancy holding, while excluding the opera, 
tion of Section 59 of the Punjab Tenancy Act, 1887, in 
favour of the landlord, and any rights of a collateral relation 
whose claim would not be recognized by that section (in the 
absence of an agreement to the contrary), cannot be extended 
to'the case of an heir, either lineal or collateral, claiming a 
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share in an ancestral holding which has fallen in on the 
death of one of the tenants even though the deceased was 
joint in cultivation with some of the family other than the 
claimant, who was separate, and that in such cases the rights 
of the parties must be decided with reference to Section 59 
of the Act (No. 109 P. R. 1894. F. B., overruling No. 56 
P. It. 1887). See also Puniab Record , Nos. 2 of 1867, 57 
of 1868, 36 of 1870, 159 of 1879, 4 of 1880, 180 of 1882, 
9 of 1891, Revenue, and 6 of 1902, Revenue (where all the 
authorities are referred to) ; No. 76 P. R. 1907. 

Explanation 2.—Where two widows are joint-tenants of an 
undivided holding, and one dies, the survivor is entitled to 
occupancy rights in the whole (No. 9 P. R. 1891, Revenue). 

Explanation 3.—The term “male lineal descendants,” where 
the personal law of the tenant permits a regular formal 
adoption, includes an adopted son (No. 34 P. R. 1883, F. B,) ; 
and see also Chatterjee, J., in No. 43 P. R. 1895. It does 
not include an illegitimate son (No. 15 P. R. 1914 ; but see 
contra I. L. R. XXX All. 508); but it includes a 
posthumous son (No. 3 P. R. 1901, Revenue). 

Remark.— But it would not include the customary appointment 
of an heir and relationship by the usage of a community 
(No. 43 P. R. 1895, F. B. ; No. 40 P. R. 1894 ; No. 22 P. R. 
1898 ; No. 5 P* R. 1913, Revenue). A chela cannot claim 
to succeed to the occupancy rights held by the late mahant 
(No. 22 P R. 1896, F. B.), unless the rights really belong 
to the institution (No. 2 P. R. 1907, Revenue). 

Illustbatio ns : — 

1. Where a landlord agreed with a tenant that he should 
hold in perpetuity : Held , th*t succession to the tenancy 
resulting fro n the agreement was gover ned by the customary 
law of inheritance and not by the provisions of this section 
(No. 914 of 1879). But in No. 20 P. R. 1896 it was held 
that the rule of succession as given in the section couldj only 
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be modified by agreement. See, to like effect, No. 130 P. R. 
1907. Such rule cannot bo modified or affected by custom 
(C. A. 1068 and 1420 of 1880, F. B. ; No. 38 P- R. 1910). 

2. An entry in a wajib-al-arz that on the death of a tenant 
with rights of occupancy his son, and in default of his son, 
his bhai, and in default of his bhai, his karahati. would succeed : 
Held, sufficient to entitle a karabati to succeed notwithstand¬ 
ing tho proviso to this section (Nos. 47 and 64 P. 11. 1877). 
CJ. No. 22 P. R. 1882 ; No, 196 P. R. 1889 ;No. 22 P R. 
1896 ; and No. 38 P- R. 1910. 

3. An entry in a waji-bul-arz that if an hereditary tenant 
died without leaving descendants ( aidad ), tho proprietor 
would be entitled to take possession of his holding: Hell, 
an agreement excluding tho operation of this section- (No 108 
P. R. 1881). But cJ. No. 145 P. R. 1889. 

4. A widow succeeding to an occupancy tenancy uill not 
be competent to defeat the rights of tho next heirs (No. 64 
P. R. 1877). See clause 3 above. 

(8). —Improvements and Compensation' 

214. A tenant having a right of occupancy is 
entitled to make improvements on his tenancy. 

Authority.— Section 63 ibid. 

Remark. — This right cannot be taken away or limited by agree¬ 
ment (Section 110 (6) ), or by an entry in a record-of-rights 
(Section 109 («)), Punjab Tenancy Act. 

215. Improvements mado by a tenant before the 
commencement of the Punjab Tenancy Act, 1887, 
shall be deemed to have been made in accordance 
with that Act, unless, in the case of a tenant not 
having a right of occupancy, it is shown that the 
improvement was made in contravention of a written 
agreement between him and his landlord. 

Authority.— Section 65 ibid , 
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Explanation 1.—“Improvement” means, with reference to a 
tenancy, any work which is suitable to the tenancy and 
consistent with the conditions on which it is held, by which 
the value of the tenancy has been, and continues to be, 
increased, and which, if not executed on the tenancy, is either 
executed directly for its benefit, or is, after execution, made 
directly beneficial to it. 

Explanation 2. —-It includes, among other things— * 

( a ) the construction of wells and other works for the 
storage or supply of water for agricultural purposes ; 

Remark.— Cj. No. 3 P. U. 1896, Ueveuuc. 

(b) the construction of works for drainage and for protec¬ 
tion against Moods ; 

(c) the planting of trees, the reclaiming, enclosing, levelling 
and terracing of land for agricultural purposes and other 
works of a like nature ; 

(d) the erection of buildings required for the more con¬ 
venient or profitable cultivation on a tenancy ; and 

(c) the renewal or re-construction of any of the foregoing 
works, or such alterations therein, or additions thereto, 
as are not of the nature of mere repairs and as durably 
increase their value. 

But it [does not include such clearances, embankments, 
levellings, enclosures, temporary wells and water-channels 
as are made by tenants in the ordinary course of cultivation 
and without any special expenditure, or any other benefit 
accruing to land from the ordinary operations of husbandry. 

Explanation3. —A work which benefits several tenancies may 
bo deemed to be, with respect to each of them, an improve- 
ment. 

Explanation 4. — A work executed by a tenant is not an im¬ 
provement if it substantially diminishes the value of any 
other part of his landlord’s property. 
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Authority. —Section 4 (19) ibid. 

Provided —that, the above specification shill not be doemeil to 
exclude other improvements which fall under the general 
description of works by which the letting value of the laud 
is increased (No. 30 P- 11. 1876). 

Illustrations :— 

l A h i In h'c g i • 15 1 m vy b 3 an i n u’ovom mt within 
this section (No- 30 P. R. 1876). 

2 - Merely bringing pistilro laud uulvvr cultivation is not 
such an improvement (No- 92 P. R. 1876). 

3. Nor planting trees here and there, and nou; idling those 
of spontaneous growth (No. 18 P. 11. 1874). 

4 Reclaiming and clearing of waste lands is an improve¬ 
ment within the meaning of this section if tne annual letting 
value of the land has been, and at the time of demanding 
compensation continues to be increased ; and such increase 
in the letting value will bo presumed to exist (No. 37 P. R, 
1879). 

b. Building houses suitable for the occupation of agricul¬ 
tural tenant*, if the annual letting value of land is thereby 
increased, is an imp.oveumit within the meaning of this 
section (No. 56 P- R. 1880). 

Remark 1. — [t will ho observed that Section 65 of the Punjab 
Tenancy Act as embodied in the text only saves the opera¬ 
tion of agreements with respect to improvements made 
he fora the commencement of the Act. But with respect to 
improvements made subsequently, the Act excludes the 
operation of agreements in the following terms :— 

* Section 109.—An entry in the record-of-rights pro¬ 
viding— 

(a) that a landlord may prevent a tenant from making, 
or eject him for making, such improvements on 
his tenancy as he is entitled to make under the 
Punjab Tenancy Act, 1887 ; or 
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( b) that a tenant ejected from his tenancy shall not 
be entitled to compensation for improvements in 
any case in which he would be under the Act 
entitled to compensation therefor,” 
shall be void to that extent (Section 109, clauses ( a ) 
and {!>) ). 

“ Section 110.—Nothing in any agreement made be¬ 
tween a landlord and a tenant after the passing of this 
Act shall 

(b) take away or limit the right of a tenant as deter- 
✓ mined by this Act to make improvements and 

claim compensation therefor, or, where compen¬ 
sation for disturbance can be claimed under this 
Act, to claim such compensation.” 

But a tenant having a right of occupancy may “ bind him¬ 
self to pay an enhanced rent in consideration of an improve¬ 
ment which has been, or is to be, made in respect of his 
tenancy by, or at the expense of his landlord, and to the 
benefit of which the tenant is not otherwise entitled” 
(Section 110, clause 2, Punjab Tenancy Act, 1887). 

Remark 2.—An agreement is not to be implied from the 
silence of the tvajib-ul-arz on the subject of compensation 
for improvements (No. 39 P. R. 1871)- Compare No. 20 
P. R. 1873. 

Remark 3 —Prior to the passing of the Punjab Tenancy Act, 
a tenant was frequently restrained by custom from planting 
trees or making improvements without the consent of the 
landlord (No. 113 of 1873 ; No- 465 of 1870 ; No. 47 P. R. 
1872 ; No. 13 P. R. 1877). But the Punjab Tenancy Act, 
1887, does not appear to protect custom. C/I, as to this, 
No. 20 P R. 1896 (see page 55). If the wajib-ul-arz 
prescribes that the consent of the landlord must first bo 
obtained, such consent must not be withheld arbitrarily 
(No. 2 P« R. 1908, Revenue)* 
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PROCEDURE IN DETERMINING COMPENSATION. 

216. (l) In every suit by a tenant to contest his 
liability to ejectment or by a landlord to eject a 
tenant or to enhance his rent, the Court shall direct 
the tenant to file a statement of his claim, if any, to 
compensation for improvements or for disturbance, 
and of the grounds thereof. 

(2) If the Court decrees the ejectment of the 
tenant or the enhancement of his rent, it shall 
determine the amount of compensation, if any, due 
to the tenant, and shall stay execution of the decree 
until the landlord pays into Court that amount less 
any arrears of rent or costs proved to the satisfaction 
of the Court to be due to him from the tenant. 

Authority- —Section 70 ibid. 

Remark. —The question of compensation shoul 1 bo decided in the 
suit whether for ejectment by the landlord or to co itost a 
notice of ejectment by the tenant, and should not be left 
over for future settlement (No- 13 P. R. 1890, Revenuo). 
Cj. No. 9 ibid. The omission to direct a tenant to file a 
statement of claim to compensation is a material iriegularity 
(No. 4 P. It- 1891, Revenue ; No- 6 P- R. 1892, Revenue) 
►Sec para. 201, ante. 

217. In estimating the compensation to be 
awarded to a tenant for an improvement, the Court 
or Revenue-officer shall have regard to — 

(a) the amount by which the value or the produce 
of the tenancy, or the value of that produce, 
is increased by the improvement; 

{b) the condition of the improvement and the 
probable duration of its effects ; 

(c) the labour and capital required for the making 
of such an improvement; 
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(d) any reduction or remission of rent or other 
advantage allowed to the tenant by the land¬ 
lord in consideration of the improvement; 
and 

(e) in the case of a reclamation, or of the con¬ 

version of unirrigated into irrigated land, 
the length of time during which the tenant 
has had the benefit of the improvement. 

Remark. —Merely plowi'liing up ^rass land is not icelamation 
(No. 92 P. R. 187(5). 

Authority.— Section 72 ibid. 

218 . (1) The compensation shall be made by 
payment in money, unless the parties agree that it 
he made in whole or in part by the grant of a bene¬ 
ficial lease of land, or in some other way. 

(2) If the parties so agree, the Court or Eevenue- 
oftieer shall make and order accordingly. 

Authority. —Section 73 ibid. 

219 . If a landlord tenders to a tenant a lease of 
his tenancy for a term of not less than twenty years 
from t"e date of the tender at the rent then paid by 
the tenant, or at such other rent as may he agreed 
on, the fender, if accepted, by the tenant, shall bar 
any claim by him to compensation in respect of 
improvements previously made on the tenancy. 

Authority.— Section (>7 ibid. 

(e, -GENERA l. CUSTOMARY RIGHTS POSSESSED 
BY TENANTS HAVING RIGHTS OF OCCTI 
FANCY. 

220 . In the absence of any special custom every 
tenant having a right of occupancy shall be deemed 
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to possess the following rights :— 

(a) To collect dry wood and dry grass for his 
own use (Cust’s Revenue Manual , page 43). 

Remark.— But not for sale (No. 2!) P. R. 1890.) 

(/>) To graze agricultural cattle on the common 
land, and to water them from the common 
tanks {ibid 44). 

Explanation —The proprietors may, however, exclude a 
portion of the common waste land from rights of depasture, 
provided sufficient grazing ground is left for the village cattle 
(No- 100 P- R- 1881 ; No- 119 P. R. 1889 ; No. 117 P. R. 
1894 ; U. A. 12'>6 of 1908 ; No. 80 P. R. 1911 ; No. 9.0 
P- R. 1914.) 

(r) To cut trees of spontaneous growth, or trees 
planted by himself or his ancestors with the 
leave of the landowner, for purely agricul¬ 
tural purposes, such as the repair of his 
ploughs, well-gear, roof-beams, and the like 
(ibid, page 44; No. 79 P. R. 1874; No. 13 
P. R.R877 ; No 112 P. R. 1883. 

Explanation.— Subject to the above rights, trees growing on 
land prima fade belong to the proprietor of the land, 
and the burden of proving that the tenant has an interest 
in them rests on the tenant (No. 112 P. R. |l883>. Cf\ 
1. Tj. R. XXII Cal. 742. 

(d) To the fruit of trees growing on his hold¬ 

ing, and to the gum deposit on such trees 
(No. 1060 of 1876). 

(e) To restrain his landlord from cutting trees 

growing on his holding (No. 1)5 P. R. 1867; 
No. 61 P. R. 1873 ; No. 4 P. R. 1875 ; No. 61 
P. R. 1881; No. 9 P. R. 1904, Revenue ; 
No. 5 P. R. 1917, Revenue). 
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IMPROVEMENTS BY LANDLORDS. 

221 . (l) Without the previous permission of the 
Collector, a landlord shall not make an improvement 
on the tenancy of a tenant having a right of occu 
pancy, 

(2) If a landlord desires to make such an improve¬ 
ment, lie may apply to the Collector for permission 
to make it, and the Collector shall, before making 
an order on the application, hear the objection, if 
any, of the tenant. 

(3) In making an order on an application under 
sub-section (2) the Collector shall be guided by 
such rules, if any, as the Local Government may, 
with the previous sanction of the Governor-General 
in Council, make in this behalf. 

Authority. —Section (51 ibid. 

222 . (l) When a landlord has, with the per¬ 
mission mentioned in the last foregoing section, 
made an improvement on the tenancy of a tenant 
having a right of occupancy, he may apply to the 
Collector for an enhancement of the rent of the 
tenant, 

(2) If the tenant is a tenant to whom Section 20 
of the Punjab Tenancy Act, 1887, applies, the 
Collector shall enhance his rent to the share or 
rates, or with reference to the rent in gross, as the 
case may be, paid by tenants having a similar right 
of occupancy for land of a similar description and 
with similar advantages. 

(3) If the tenant is a tenant to whom Section 22 
of the said Act applies, the Collector shall enhance 
his rent to such amount as the tenant would be 
liable to pay under that section if the land-revenue 
were re-assessed. 
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(4) When the improvement ceases to exist, the 
Collector may. on the application of the tenant, 
reduce the tenant’s rent— 

(a) in the case of a tenant to whom sub-section 

(2) applies, to the share or rates, or with 
reference to the rent in gross, as the case may 
be, paid by tenants having a similar right of 
occupancy for land of a similar description 
and with similar advantages ; and 

(b) in the case of a tenant to whom sub-section 

(3) applies, to such an amount as the tenant 
would he liable to pay if the land-revenue 
were re-assessed. 

(5) Sections 25 and 2t> of the Punjab Tenancy 
Act shall be construed as applying to an application 
under this section, and a suit shall not lie in any 
Court for any purpose for which an application 
might be made under this section. 

Authority. —Section 62 ibid. 
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THE VILLAGE COMMON LAND. 


INTRODUCTION. 

That land is the true basis of unity in village groupings, 
supplying the ultimate real bond of union between the 
members who constitute the aggregate proprietary body 
o-enerally called the “ village community,” is a fact which 
maybe verified by the most superficial observer of the organi¬ 
zation which underlies those communities in the Punjab. 
Thus, whatever may be the type to which a particular village 
may belong, and to whatever extent individualistic notions of 
property may have superseded the earlier ideas of jointness 
and common holdings, there will be found still surviving 
very distinct evidence of the fact that in its origin the village 
association was bound together by the acquisition of a definite 
space of land, which, as Sir llcUf Maine has so abundantly 
demonstrated, began at once to become the basis of its society 
instead of kinship, ever more and more vaguely conceived. 
This evidence is to be found in the reservation within the 
territorial limits of every village of some portions of the un¬ 
cultivated waste for purposes of common pasture, for 
asssmblies of the people, for the tethering of the village 
cattle, and for the possible extension of the village dwellings. 
Lands so reserved are jealously guarded as the common 
property of the original body of settlers who founded the 
villao-e or of their descendants, and occasionally also those 
who assisted the settlers in clearing the waste and bringing it 
under cultivation are recognized as having a share in these 
reserved plots. Even in villages which have adopted separate 
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wnership as to the cultivated area, some such plots are 
isually reserved as village common, and in jvdhdaVL villages 
see para. 137) it is not unusual to find certain portions of 
he waste reserved for the common use of the proprietors of 
ach pattiy and other portions for common village purposes 
lie former is designated s/mm Hat-padl, and the latter 
'L'lmihit-dvh. The following canons will he Found, I think, 

> embody the prevailing principles in regard to the occupa- 
ion and disposition of such lands. 

223. The village common land comprises the 
hamilat-deh , includmg the uncultivated (hmijar) and 
pasture lands, the ahadi or inhabited village site and 
he gora-deh or vacant space reserved for extension of 
the village dwellings, and adjoining the village site. 

xplanation. —No person shall make use of the pasturage or 
other natural products of any land, being the property of the 
Government, except with the consent, and subject to rules to 
be from time and time, either generally or in any particular 
instance, prescribed by the Loral Government (Section 48 of 
the Punjab Laws Act 1872). 

224. As h general rule, only proprietors of tlie 
-ullage (mahkan-tlrli) as distinguished from proprie¬ 
tors of their own holdings (ina//kau-niakl)hza lchnd) 
ire entitled to share in the .s hamilat-deh. 

uthorities. —No. 52 P. It. 1886 ; No. 8 P. R 1SG7 ; No 5.3 

P. It. 187!) ; No- IS P. L. R. 1912 ; C. A. 1977 of l!)|5. 

See also No. 6 P. It. 1916 P. C„ wlii. lt excludes a person 
who merely pays tirni dues from a sliare. 

xplanation. —Every holding, other than that of a mere 

malik kabza , carries with it as appurtenant thereto a propor- 

♦ 

tionate share of the common land ("No. 10 P. R. 1891 ; No-113 

P. It. 1900 ; o. 8 P. L. It. 1907). But see No. (if, P. R. 

1885 ; No. 42 P. It. 1897 ; No. 113 p. It. 1901. 
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Explanation 1.—Hereditary tenants in certain villages in the 
Eerozepore District are entitled to a share (No- 84 P. R .1869 
No. 696 cf 1871 ; No. 957 of 1872; No. 1253 cf 1872; 
No. 1196 of 1875) ; and in the rSin-gaon District (No- 1079 
of 1879 ; No. 1526 ol* 1878). 

Exception 2 — Malikan-kabza are also at times allowed a share 
proportionate to their holdings in the shamilat and abacli 
(No- 1030 of 1876) ; lmt see also No. 5 P. ft. 1867 (Revenue) 
and No. 48 P. R. 1899. As to the rights of atInn-malikan 
in Jlmng Tahsil see No. 2 P. R. 1917. 

Proviso —The mere fact that a malik-kabza has been allowed to 
break up and cultivate portions of the common lands without 
having been called upon to pay anything more than the 
revenue and cesses assessed thereon cannot ordinarily be 
taken as sufficient to show that he holds the lands as of right 
in virtue of his status as a malik-kabza (No. 53 P* R. 1879 
and No. 10 P. W. R. 1911). 

Remark. —In the case of a deed of gift whereby a share in certain 
land in a village is gifted to a person, the onus of proving 
that the deed carries with it as accessory thereto a propor. 
tionate share of shamilat lies, when the deed is silent upon 
the subject, upon the person who asserts that the gift operates 
to grant more than it purports to grant (No. 65 P. R. 1885 
and Civil Appeals, Nos. 239 and 1389 of 1890 (unpublished) ; 
No. 115 P. R. 1894; and No. 113 P. R. 1901 ; No. 25 
P. L. R. 1912 ; No. 186 P. L. R. 1913 ; No. 75 P. L. R. 
1915 ; No. 3 E R. 1917). 

But where the gift was of a third share of the Kul Haqiat , 
it carried a proportionate share of shamilat (No 42 P. R. 
1897 and cf. No. 10 P. R 1894 ; No. 113 P. R. 1900 ; 
No. 52 P, R. 1871 ; No. 12 P R. 1873). See also Nos. 4. 

8 and 9 P. L. R. 1907 ; No. 37 P. W. R. 1911 ; and No. 57 
& R. 1915' 
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225. In the absence of custom none of the pro¬ 
prietors can do anything 1 which alters the condition 
of the joint property without the consent of all the 
co-sharers. 

LUthorities.— No. 70 P. II. 18(56 ; No. 109 P. \i 1879 ; No. 73 
P. II. 1882; No. 148 ibid; No. 74 P. R. 1885 ; No. 121 
ibid; No. 51 P. R. 1886; No. 187 P. R. 1889; No. 65 
P. R. 1894 ; Nos. 29 and lit of 1918. Compare 1. N. W. P, 
H. C. R. 12 ; 1 Ben. L Rep- 108 App. I. L. R. V. Cal. 188 ; 
XVIII Cal. 10 ; I. L. R. XXXIII Cal. 1201 ; and S. C. L. R. 
XVII I ml. App. 110, followed in IT. Note s, All. f ,r 1894, 
page 127. 

explanation 1,— (l) Where land which luis been reserved for 
the common purposes of the co-sharers therein has been 
encroached on by any co-sharer, a llevcnue-otlicer may, on 
the application of any other co-sharer, eject the encroaching 
co-sharer from the land, and, by order proclaimed in manner 
mentioned in Section 22, forbid repetition of the encroach¬ 
ment (Section 150, Punjab Land Revenue Act 1887). 

(2) The proceedings of the Revenue.ollicer under sub¬ 
section (l) shall be subject to any decree or order which 
may be subsequently passed by any Court of competent 
jurisdiction {ibid). 

Explanation 2.-— But in the absence of a local custom forbidding 
such an alienation, a co sharer may validly dispose of his 
own share in common property, and thereby substitute the 
purchaser or alienee in his own stead as a tenant in common 
with the rest of the proprietary body (No. 148 P. R. 1882 ; 
Nos. 37 and 149 P. R. 1881 ; No. 78 P. R. 1894). 

Explanation 3.— The mere circumstance of a building being 
erected on common land without the permission of the co¬ 
sharers, and even in spite of protest, is nut sutlicient in 
itself to enti le the co-sharers to obtain the demolition of 
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such building, unless they can show that the building has 
caused such mateiial anti substantial injury as could not bo 
remedied on a partition of the joint land (I. L. 11. IX All. 
del ; XII All. Id6 ; XTV Cal. -J-ili ; XVTIT Cal. 10 ; II Bom- 
1 ;j:i ; No. 51 P. 11 1888, and cases there cited). See also 
No. IS" P. It. IS, SO ; No. 1328 of 1S87 ; No. 51 P. It. 1892 ; 
No. 3 3 P. It. 1001 ; and •■J. No. 105 P. It. 1001 (page 372) ; 
Nos. 20 and 114 1*. It. 1018 ; I. L. It. I- Lahore 240- 

Remark —1 n the case of a wrongful appropriation of a por¬ 
tion of the common land by a single proprietor, it is not 
necessary that all the remaining proprietors should join in 
a suit 1 1 oust the defendant : any one of the proprietors 
would be entitled to maintain tho suit (No. 74 P. It. 188-8). 
Of- No. 41 P It. 1888 ; No. 65 P. It. 1891 ; No. 9 P. It. 
1912 ; and I. L, It. V All. 602 ; X VIII Bom. 699. Contra 
No. 39 P. It, 1866 and I- L It. X Bom- 32. 

226. Nor can any individual proprietor plant or 
cut trees on tin: common land, nor sink a well, nor 
appropriate houses built lor common purposes, 
except with such consent. 

Authorities. — No- 8 p. It- 1868, Revenue ; N >. 1117 of 

1870; No- 718 of 1869 ; No- 15 P- It. 1881 (Rev.) ; No 74 
P. It. 1888. 

Remark. — But where one shareholder is in the act of culti¬ 
vating a portion of the common land which is not being 
actually used by another, lie cannot be restrained from 
proceeding with bis work, nor can another shareholder 
appropriate to himself the fruits of the other’s labour or 
capital (L. R. XVII Ind- App. at page 121 ; XIX ibid 48 
(at pages 58, 59)). 

227. Nor in the absence of custom can the will 
of the majority ol a village community prevail 
against that of the minority when the question is 
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one as to the disposal of the common property in 
such a way as to preclude all use of it by the owners. 

Authorities.— No. 76 F. R. 1873; No. 78 F. R. 1877; 
No. 30 P- 11. 1870 ; No- 7 P- 11. 1883 ; No. 34 P-11. 1886. 
CJ‘ No. 33 F. R. 1901. 

Exception 1.—Where a portion of the shamiJ'Xf, has once 
been devoted by general consent to a particular use, the 
will of the majority will prevail against that of the minority 
to prevent any interference with the proper exercise of such 
use. 

.Illustrations :— 

1. A grant of common land to a person in consideration 
of his acting as Imam of the village mosque cannot he 
afterwards resumed by the will of a minority (No. 7<> I 1 - lb 

2. A filial i grant to a fakir cannot he resumed on the 
ground of the fakir's misconduct at the suit of a mere 
section of the community (No. 10 1\ R. 1870) ([/] *dso 

No. p. R. idol 

3. A thorn hedge erected by consent of all the cu-shaiers 
on common land cannot be removed against the with of a 
majority of the proprietors where it is not devoted to any 
use materially different from what was contemplated when 
the assent was given, and no damage has accrued to the 
objectors from the continuance of the hedge (No. 108 P. R. 
1879)* Compare No. 36 P- R. 188*2 ; and as to tethering 
cattle on part of the common land, No 136 P. R. 1906. 

1. Where a tenant has been put into possession of a 
portion of common land with the consent of all the co-sharers, 
or they have for a long period acquiesced in his possession, 
his possession cannot be disturbed so long as he continues 
a tenant in the village and uses the site for the purpose for 
which it was given (No. 31 P- R- 1877 ; Nos. 36 and 102 
£ R. 1882 ; No. 65 P. R. 1885 ; No. 1290 of 1886 ; and 
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No. 122 P. R. 1888. Compare I- L. R. VII Cal. 414. 
Cf • also No. 33 P. R. 1901. 

5* Where buildings of a substantial character have been 
erected and occupied for a long course of years, it may be 
presumed that the grant was of a permanent character 
(I. L. B. VIII Cal. 960). Compare No- 34 P. R. 1882 , 
No. 50 P. It. 1888, and No. 62 P. R. 1899, but see No. 37 
P. R. 1890. 

Exception 2. — Where the occupation of a portion of the 
common land is necessary for the location of artisan and 
village servants, the will of the majority, in the absence of 
a contrary custom or of any special damage, will prevail 
against that of the minority (No. 40 P. R. 1868 ; Nos. 3 
and 4 P. R. 1877). 

Exception 3. —A majority of the proprietors it has been 
held can demand partition of the common land (No. 8 
P. R. 1868, Revenue)* See also No. 117 P* R. 1894 and 
No. 149 P. R. 1919. 

Remark. —The onus of proving that there is shamilat in the 
abmi which could be partitioned and that partition thereof 
is feasible, rests upon the plaintiff, and he muct rebut any 
statement in an earlier Settlement record that the village 
site was not liable to partition (No- 117 P. It 1894). 

The uature of an ordioary village site as a subject of 
partition was discussed by Benton , J«, in same case. 

228. Partition of the shamilat-dek may be 

effected— 

(a) by private arrangement (No. 66 P. R. I860; 
Section 123, Punjab Land Revenue Act, 
1887) ; 

b) by application to the Revenue Authorities 
(vide Chapter IX, Punjab Land Revenue 
Act, 1887). 
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Remark. —The principles which should guide Revenue Courts 
are explained in No. 4 P. R. 1898, Revenue. 

(c) By a decree of a Civil Court, when a question 
as to title in any of the property of which 
partition is sought is involved, and a Revenue- 
officer requires the question to be determined 
by a competent Court (Section 117, Punjab 
Land Revenue Act, 1887). 

Authorities-— Compare as to old law Nos. 97 and 100 P. It. 
1876 ; No- 22 P- R. 1878. And as to the present law, 
No. 15 P. R. 1890, Revenue ; No. 150 P. It. 1890; No. 82 
P. It. 1893 ; No. 118 P. It. 1894 [partly overruled by No. 61 
P. R. 1897 (F. B.)); No- 1 P. It. 1895, Revenue; No. 2 
ibid ; No. 9 ibid ; No. 11 ibid. 

Remark. —As to the jurisdiction of the Civil Courts in such 
cases, see Full Bench decision (No. 72 P. R. 1896 ; No, 61 
P. It. 1897 ; and Nos. 104 and 116 P. R. 1900; cj. also 
No. 44 P. R. 1915). A Civil Corn t cannot grant a temporary 
or perpetual injunction to restrain partition proceedings in a 
Revenue Court (No. 57 P. It. 1899). 

229. But the mode of carrying out partition, 
even when disputed questions of title have been 
disposed of by a Civil Court, can only be deter¬ 
mined by the Revenue officer and not by a Civil 
Court. 

Authorities. —Chapter IX, Punjab Laud Revenue Act, 1887. 
Compare as to the old law Nos. 97 and 100 P. R. 1876 ; 
No. 126 P. R. 1879 ; No. 1395 of 1879- 

Illustrations :— 

1. Plaintiffs, while admitting the land in dispute was 
shamilat, claimed, in the event of partition, either to have 
it included in their share or excluded altogether. 

Held , that the suit was not cognizable by a Civil Court 
(No. 69 P. R. 1877). 
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2. Plaintiff claimed to have as his share at partition the 
portion he had all along cultivated. 

Held , that as there was no dispute as to the share, a Civil 
Court had no jurisdiction (No. 18 P. R. 1877). 

Remark 1.—lhe same ride applies with regard to partition of 
the abadi (No. 14 P. R. 1876 ; No. 149 P. R, 1919). 

Remark 2, —The Revenue oflicers Lave a discretionary power 
to disallow partition (see Section 115, Land Revenue Act, 
1887, and compare Nos. 9 and 12 P. R. 1885 (Revenue) ; 
No. 3 P. R. 1886 (Revenue) ; No. 11 P. R. 1895 (Revenue) ; 
and No. 1 P. R. 1915 (Revenue) to allow it even ’when the 
wajibul-cirz prohibits it). 

Remark 3. —For the restrictions and limitations on partition, see 
Section 112, Punjab Land Revenue Act, 1887- 

230 (1) A partition of land shall not, without 
the express consent of the Financial Commissioner 
affect the joint liability of the land or of the land- 
owners thereof for the revenue payable in respect 
of the land, or operate to create a new estate, and 
if any conditions are attached to that consent, those 
conditions shall bo binding on the parties to the 
partition. 

(2) A partition of a tenancy shall not, without 
the express consent of the landlord, affect the joint 
liability of the co-share rs therein for the payment 
of the rent thereof. 

Authority.— Section 110, Punjab Land Revenue Act, 1887. 

Remark.— For the old law, see No- G6 P. It, 1869 ; No. 1704 of 
1877 ; No. 134 P- R. 1879. 

231. An owner or tenant to whom any land or 
portion of a tenancy, as the case may be, is allotted 
in proceedings for partition shall be entitled to 
possession thereof as against the other parties to the 
proceedings and their legal representatives ; and a 
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Revenue-officer shall, on application made to him 
for the purpose by any such owner or tenant at any 
time within three years from the date recorded in 
the instrument of partition prepared under Section 
121, Punjab Land Revenue Act, 1887, give effect to 
that instrument so far as it concerns the applicant 
as if it were a decree for immoveable property. 

Authority. —Section 122, Punjab Land Revenue Act, 1887- But 
ho cannot eject a non-proprietor who has been allowed to 
build thereon (Nos- 3 and 4 P. It- 1877). 

232. A re-distribution of common land, after 
partition has once been effected, cannot, in the 
absence of a well-established custom or of an express 
agreement, be demanded. 

Authority. —Section 125, Punjab Land Revenue Act, 1887. 

Exception 1.—In villages adjoining rivers it is not unusual for 
the holdings to be periodically re-allotted by the community 
in order that relief may be given to distressed sharers whose 
lands have been swept away by the floods (Punjab Civil Code, 
Section 21, para. 23)- 

Exception 2 —According to the Vcsli custom prevailing in 
Pathan villages in Rawalpindi, in Swat, in the Pachad and 
in Marwat in Bannu, a re-allotment takes place at intervals 
of five, ten, fifteen, twenty, thirty or thirty-two years ( Punjab 
Government Gazette, dated 27th March, 1873 ; Dera Qhazi 
Khan Settlement Report, para. 219 ; Panjab Governmen 
Gazette , dated 27th November, 1873 ; Hazara Settlement 
Rules published at page 2821, Rattigan’s fH) Regulations 
and Acts , Vol. III). 

233. Each proprietor has a right of property in 
his dwelling-house in the village entitling him to 
exclusive possession. 

Authorities.— No. 67 P. R. 1869 ; No. 11 P- R. 1879. 
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Remark.—In villages the proprietary right in the abadi is, as a 
rule, vested in the proprietary body (No. 822 of 1883 ; 
remand orderh But a mnlik qnbza has ordinarily full rights 
in his house in the abadi (No. 39 P. R. 1912). 

234. But the mere possession of a vacant site in 
the abadi confers no absolute right on the possessor 
to dispose of the same to a non-proprietary resident. 

Authority —No. 24 P- R. 1878, but see No. 42 P R. 1884 

235. And a proprietor may be restrained by his 
co-sharers from appropriating a vacant site to his 
own exclusive use. 

Authorities. -No. 1038 of 1880; No. 937 of 1882. 

Provided that after a long occupation acquiesced in by the pro¬ 
prietors., the occupant is not liable to ejectment (No- 34 P. R. 
1877 ; No. 36 P- R. 1882 ; No. 152 ibid; No. 65 P. R. 1885). 

236. In the absence of a well-established custom 
a non-proprietary resident in a v illage cannot dispose 
of the site on which his house is built, or a right of 
residence in the house, without the consent of the 
proprietors of the village, but he is ordinarily 
entitled to sell the materials, and the purchaser 
must remove the same within a reasonable period. 

Authorities.— No. 1197 of 1873 ; No- 25 P. R. 1875 ; No. 1313 
of 1876 ; No. 3 P. R. 1879; No. 694 of 1879 ; Nos. 92 and 
93 P. R. 1880; No. 125 P. R. 1879; No. 148 of 1880; 
Nos. 8 and 53 P. R. 1881 ; Nos. 9, 85, and 193 P. B. 1882 ; 
No. 151 P. R. 1883 ; Nos. 6, 73, 87, and 119 P. R. 1884 ; 
No. 7 P. R. 1885 ; No. 40 P. R. 1886 ; Nos. 76 and 124 P. R. 
1888 ; Nos. 13, 40, and 50 P R. 1889 ; No. 99 P. R. 1892 ; 
No- 48 P. R- 1899 ; No. 7 P. R. 1900 ; P. L. R. 1900, p. 545. 
Compare No. 154 of 1880 ; No. 1619 of 1886 ; No. 69 P. R. 
1910; No. 237 P. L. R. 1913 ; No. 88 P. R. 1915; No. 35 
F. R. 1918 ; C. A. 189 of 1920. 
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Explanation 1.—It is immaterial whether the purchaser is a 
proprietor or a non-proprietor (No. 25 P. R. 1875 ; No. 48 
P. R. 1899). 

Explanation 2.—Mere acquiescence in previous sales will not 
imply a renunciation of the discretionary right of the pro. 
prictors to object to a subsequent sale (No. 125 P. R. 1879 ; 
No. 27 P. R. 1882 ; Nos. 92 and 93 P. R. 1880 ; No. 8 P. R. 
1S81 ; No. 85 P. R. 1882 ; No. 119 P. R. 1884 ; No. 40 P. R. 
1886 ; No. 124 P. R. 1888 ; No. 40 P. R. 1889 ; No 7 P. R. 
1900; No. 4 P L. R. 1912, and No. 237 P. L- R. 1913). 

Exception 1.—In villages that have grown into towns or qasbas , 
such as Barsat, Panipat, and Kartial, the proprietor of the 
house is held to be the proprietor of the site on which it is 
built. Cf. No. 48 P. R. 1881 Mauzah Bahtcu\ Rawalpindi 
District, the residence of the Khattar Chief) ; No. 9 P R. 
1882 ( Biljah , in Phillour Tahsil) ; No. 87 P. R. 1884 
( Somria! , Sialkot) ; No. 1665 of 1876 as to a mortgage of a 
kutcha house in the abadi of Rqhtak, and similarly No. 102 
P. R. 1891 as to a mortgage of a kutcha house in the village 
of Kot Mahmud Khan in the Tarn-Taran Tahsil ; and No. 479 
of 1895 arising in the same tahsil ; and cj. No. 75 P. R. 1897. 
In such qasbas the right of occupation is usually transferable 
(No. 42 P. R. 1884). So in Khem Karan in the Kasur Tahsil 
of the Lahore District non-proprietors, though they have 
no right in the sites i f their houses, can transfer the right of 
residence in the same without the consent of the proprietors 
(No. 38 P. R. 1895). So also in M. Sirdan, Karnal District 
(No. 73 P. R. 1903), and Mauza. Tuto Mazara, Hoshiarpur 
(No. 35 P. R. 1918). 

Exception 2.— In the village of Nizamabad in the Gujranwala 
District non-proprietors may sell the site as well as the mate¬ 
rials, but the proprietors are entitled by custom to one.fourth 
of the purchase-money in all cases where no payment for the 
land has been previously made to the proprietors (No. 27 P. R. 
1882, Civ. App.; No, 50 of 1883 {Rajpur in the same District (• 
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I. L, R. Ill All. 797). Even in Nizamabad, however, they 
are subject to certain restrictions of rights (No. 88 P. R. 
1915). 

237. A non-proprietaiy resident who obtains a 
site for building purposes must build upon it within 
a reasonable time, or surrender it to the proprietors. 

Authorities — No. 36 of 1875 ; No. 1576 of 1879. 

Explanation 1.—Wheie permission is given to a non-proprietor 
to build, the presumption, in the absence of any express 
stipulation or local custom to the contrary, is that both parties 
intend that the persen building the house shall have a perma¬ 
nent right of occupancy (No. 20 P. R. 186S ; No. 31 P. It. 
1882 ; No. 50 P. R. 1888). CJ. I. L. R. Ill Cal. 210 ; IV 
Mad- 371 ; No. 62 P. R, 1899, and No. 114 P. R. 1890. 

A kamin who obtains a site for building purposes is rot 
entitled to build a mosque thereon (No. 19 P. R. 1904). 

238. If a non-proprietor abandons his house the 
site reverts to the proprietors, and he cannot reclaim 
it afterwards upon his return to the village. 

Authorities.— No. 1229 of 1879 ; Weekly Notes, N.-W. P., 11th 
July, 1881, page 140. See, however, No. 108 P. W- R. 1916- 

Remark. —But he is sometimes permitted by custom to 
transfer the right of residence (No. 38 P. R. 1895). 

238a. The direct male descendants and ordi¬ 
narily the widow and mother of a deceased non¬ 
proprietor will succeed to his rights in the house 
occupied by him at the time of his death, but not 
remote collaterals. 

Authorities— No. 71 P. R. 1889 ; No. 37 P. R. 1887 ; No- 
76 P. R- 1888. Cf. No. 75 P. R. 1897. 

Remark — Near collaterals have been allowed to succeed in 
L No. 33 P. L. R. 1911 ; No. 63 P. W. R. 1916 ; No. 116 
. R. 1918, and No. 106 P. R. 1919. 
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CHAPTER XI. 

ABSENTEES. 

INTRODUCTION. 

The right of a village proprietor in the Punjab to his ances¬ 
tral holding may be best compared in the language which 
the Rajput landholder uses to express his own right in his 
bapota, or patrimonial inheritance, to the ahhye dkuba, the 
ineradicable dkub grass which no vicissitudes can destroy, 
and which flourishes in all seasons, and most in the intense 
heats (Todd’s Rajasthan, Vol. I, p. 386, 2nd Edition, Cal. 
1877). It is a right, therefore, which from the standpoint 
of the old customary law of the country no length of time 
or absence can affect. To a certain extent this ancient 
custom has received recognition under British administra¬ 
tion ; and so long as limitation, arising from adverse posses¬ 
sion on the part of those in actual occupation of the land 
may not have extinguished the pre-existing right of an 
absentee, he may still recover irrespective of the period of 
his absence or of those whom he represents. So long also 
as the absentee has a subsisting right, he can either assert 
it himself in order to regain possession if his re-entry is 
opposed, or he can sell or transfer it to another in the same 
manner as any other transferable right. 

239. The ancient custom of the country permits 
an absentee co-sharer in a village community to 
recover possession of his original holding upon his 
return to the village and the payment of losses 
irrespective of the length of his dispossession. 
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Authorities —No- 7 P. R. 1868, Revenue Judgments; No. 153 
of 1871, Financial Commissioner’s letter, dated 11th July, 
1865, to Judicial Commissioner, Punjab, quoted at page 224, 
“ Customary Law,” 2nd Edition- Compare Elphinstone’s 
History of India, Chapter TT, p. 67, and Todd’s Rajasthan. 
Vol I, p 390, 2nd Edition, Cal. 1877. Compare also I. L. R. 
Ill All. 269- 

240. This customary right, however, may be 
controlled by express agreement. 

Explanation —An entry in the wajib-nl-arz of a regular or 
revised settlement sanctioned by Government shall be deemed 
to constitute an agreement within the meaning of this section, 
but not to enure beyond the currency of the settlement in 
which it is made (No. 13 P. R. 1870 ; No. 114 P. R. 1880). 
But such an entry will not cover a case of abandonment 
that had begun before tho entry was made (No- 85 P- R. 
1909 . 

Im-ustration :— 

Where an absentee proprietor claimed re-entry after an 
absence of thirty-two years, and the wajib-ul-arz contained 
a condition requiring return within twelve years. Held , the 
suit was barred (No. 28 of 1876. See also No. 67 P. R. 
1870, No- 25 P. R. 1877; No. 981 of 1880). Compare 
I N.-W. P H. C. Rep., p. 170. 

Remark. —Where an absentee on his return was refused re¬ 
entry, the High Court, N.-W. P., held that he was barred 
from recovering his land after twelve years from the date 
of such refusal (I. L. R. Ill All. 458). 

241. Subject to what is hereinafter expressly 
provided, such agreements, unless otherwise ex¬ 
pressed, shall, where they permit a re-entry in 
favour of the absentee, be enforceable during his 
lifetime. 
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Authorities.— Nos. 75 ami 78 p. R. 1875 ; No. 38 P. R. 
1878; No. 5 P. R. 1871; No. 824 of 1881 printed at 
page 425 P. B. 1883 ; No. 833 of 1891. 

Remark — Sec paras. 243 and 241, post. 

242. Tito immediate heir or other representative 
of the absentee may also bring a suit to recover the 
holding within twelve years from the death of the 
deceased absentee, or within three years of his 
attaining majority if he was a minor when the 
absentee died, or within twelve years from any 
acknowledgment of his own title duly signed by the 
person recorded as in actual possession or by his 
agent authorised in this behalf. 

Authorities.— Nos. 4 and 40 P. R. 1871 ; No. 153 of 1871 ; 
Nos. 08 and 81 P. R. 1874 ; Nos. 37 and 75 P. R. 1875 ; 
and No. 114 P. R. 1880 ; No. 10.1 P. R. Is92 ; No. 833 of 
1891 (a vendee from ti e absentee'. 

Provided that the absentee himself may not by his conduct have 
shown an intention to abandon his holding (No. 38 P. R. 
1878; No- 1223 of 1886), as to which see para. 244 and 
Explanation 1—4. 

243. Where by some overt act the proprietor in 
possession sets up an adverse title of his own, the 
absentee, or those claiming under him, must sue to 
recover his or their rights within twelve years from 
the date of such assertion. 

Authorities. —No. 1177 of 1872; Nos. 46 and 78 P. R. 
1875 ; No. 837 of 1875. 

Explanation. —The omission to record an entry in the ivajib- 
ul-aiz of a new settlement in favour of the absentee 
No. 1177 of 1872) ; causing the erasure of the absentee’s 
name from the column of proprietors (No- 46 P. R. 1875); 
and the refusal to surrender possession when demanded by 
the absentee or his heir (No. 837 of 1875) shall be deemed 
to be “ overt acts ” within the xr eaning of this section. 
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But when lands are left in the possession of a eo-sharei 
the overt act must ho of the most deSnite and unequivocal 
character (No. 120 P. R. 1908; No. 45 P. R. 1914 ; No. G4 
P. R. 1918 P. C.). 

244. An absentee cannot take advantage of an 
agreement in his favour if his conduct has been 
such as to evince an intention to relinquish the 
ownership of the land which once belonged to him. 

Authorities.—No. 115 p. R. 187t> ; No- 38 P. R 1878 ; No. 
1794 of 1880 ; and No. 824 of 1881 printed at page 42 ) 
P. Tl. 1883 ; No. 2095 of 1883 printed at ] age 337 P. 11. 
1884 ; No. 1223 of 1880 ; No. 109 P. R. 1892 ; No. 30 P. H 
1901. 

Remark.—But according to a ruling of a Full Bench of the 
Chief Court, there can be no abandonment of a right in 
immoveable property so as to bar a suit for the same within 
the period of limitation (No. 85 P. 11. 1892). Mere non¬ 
occupation or non cultivation of the land is not enough to 
constitute abandonment (No. 53 P. 11. 1907). 

Explanation 1.—Whether tliorc has been a relinquishment 
or not is a question of fact to be determined according to the 
circumstances of each case (No. 141 P. R. 1883 ; No. 121 
P. R. 1884 ; No. 9 P. R. 1890 ; No. 85 p. R. 1892, F. B. ; 
No. 30 P. R. 1901 ; No. 43 p. R. 1901 ; No. 29 P. R. 1910). 

Explanation 2.— Residing in or near the village in which the 
land ii situate for a number of years without claiming re¬ 
entry (No. 153 of 1871 ; No. 84 P. R. ) 374 ; No. 78 P. R. 
1875 ; No. 115 P. R, 1876 ; No. 38 P. R. 1878 ; No. 1824 of 
1S82 ; No* 118 P. R. 1893) ; accepting a small portion of 
land in the same village to cultivate as a tenant (No. 15 
P, R. 1873 ; No. 31 P- R- 1874) ; taking service other than 
agricultural, coupled with long absence and occasional visits 
to the ancestral village without claiming re-entry ("No. 153 
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of 1871), shall be deemed to constitute a “relinquishment” 
within the meaning of this section, but not the mere going 
to foreign territory, marrying and settling there, and taking 
no further interest in the property or its management for 
twenty-one years (No. 18 P. It. 1886', nor merely residing 
sometimes in one nnd sometimes in another district, in both 
of which there was ancestral pioperty ("No. 62 P. R. 1890 . 

Explanation 3.— -5Vn intention to relinquish is not manifested 
merely by absence, though long absence, coupled with an 
entire severance from all concern with the land, may give 
rise to a presumption of such intention (No. 2095 of 1883 
printed at page 337 P R. 1881 ; No. 81 P R. 18c8 ; No. 
118 P. R. 1893 ; No. 30 P. R. 1901 ; No. 43 P R. 1901 ; 
No. 53 P. R. 1901 , cj\ No. 105 P, R. 1901 ; No 120 P. R. 
1908; 29 P. R. 1910; Nos 125 and 126 P W. R 1911 ; 
No 72 P. L. 11. 1913; No. 96 P. R 1919) 

Explanation 4.—The piesumption of abandonment arising 
from such long absence and omission to look after the land is 
not rebutted by a mere promise recorded in the settlement 
papers to restore the land when the absentee returns (No. 38 
P. R. 1878 ; No. 821 of 1881 printed at pago 425 P. R. 
1883 ; No, 141 P. R. 1883 ; No. 121 P- R, 1884 ; No. 38 
P, B. 1885; No. 30 F R. 1901). 

245. Subject to any special agreement or local 
custom, an absentee is liable to reimburse the 
occupant of his land for the cost of improvements 
effected and for all losses incurred by him. 

Authorities.— No. 37 P. R. 1875; No. 1254 of 1877 No. 97 
P. W. R. 1908. 

245a. But he is not liable to repay a loan 
borrowed by the person in possession, not for the 
benefit of the land, but for his own use and benefit 
although charged on the land 

Authority.—No. 187 P. R. 1888. 
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CHAPTER XII. 

VILLAGE CESSES. 

INTRODUCTION. 

Recent legislation enables Revenue-officers afc certain 
specified times to prepare a list of cesses, if any, levied in 
the village, the title to which has, before the passing of the 
Land Revenue Act of 1887, been judicially established, or 
which have been approved by the Local Government, and 
when a list has been so prepared, only such cesses shall be 
recoverable an l no others. The effect of this legislation 
will, therefore, relieve Courts of much difficulty which was 
previously experienced in ascertaining whether any given 
cess was sanctioned by custom or not. In para, 248 such 
cesses as have been judicially established are specified. 

246. (1) At any of tho following" times, 
namely :— 

(a) when a rccord-of-rights is being made or 

specially revised for an estate ; 

(b) when the local area in which an estate is 

situate is being generally re-assessed and 
before the assessment has been confirmed ; 

(c) at any other time on an order made with 
respect to any estate by the Local Govern¬ 
ment, with the previous sanction of the 
Governor-General in Council, 

a Revenue-officer shall prepare a list of village 
cesses, if any, levied in the estate which have been 
generally or specially approved by the Local 
Government, or the title to which has before the 
passing of this Act been judicially established. 
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(2) When a list lias been prepared for an estate 
under sub-section (l), a village cess not comprised 
therein shall not be recoverble by suit in any Court. 

(3) The Local Government may impose on the 
collection of any village ccss comprised in the list 
such conditions as to police or other establishments 
connected with the village, market or fair in or on 
account of which the cess is levied, as it thinks fit. 

(4) The Governor-General in Council may, on a 
reference from the Local Government, declare 
whether any cess, contribution or due levied in an 
estate is or is not a village cess. 

(5) A declaration of the Governor-General in 
Council under'the last foregoing sub-section shall be 
sonclusive, and shall not be liable to be questioned 
n any Court. 

ithority —Section 115, Punjab Land Revenue Act, 1887, 
clause (2), was repealed by Act XVII of 1896. 
tplanation —“ Village cess” includes any cess, contribution 
or due which is customarily leviable within an estate, and 
is neither a payment for the use of private property or 
for personal service, nor imposed by or under any enactment 
for (he time being in force. 

ithority. —Section 3 ( 10), Punjab Land Revenue Act, 1887. 

mark —Under Section 77 (3) (;) of the Punjab Tenancy 
Act, 1887, all suits for sums payable on account of village 
cesses or village expenses are cognizable exclusively by 
Revenue Courts Cf- Nos. 42 and 55 p. R. 1893 and 
No, 33 P. R. 1908 F* B. But a suit for a sum payable by 
village custom, as dharat , to which the plaintiff asserts he 
is entitled, but which it is alleged the defendant has 
wrongly realised, is not a suit “on account of village 
cesses/ 1 and is cognizable by a Civil Court (No. 28 P. R. 
1894). So a suit for value of a buffalo skin in return for 
services rendered under an entry in the ivajib-ul-arz is 
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cognizable by s Civil Court (No. 11 P. R 1900). So also 
u suit for payments due to a village waterman for work 
performed at weddings (No- 74 P. R. 1917). 

247. Where a superior landowner is entitled to 
receive in respect of any land from an inferior 
landowner dues in kind or in cash of fluctuating 
quantity or amount, the Collector may— 

(а) on the application of both landowners, or 

(б) with the previous sanction of the Local 
Government, on the application of either of 
them, 

commute those dues into a fixed percentage of the 
land revenue payable by the inferior landowner in 
respect of the land. 

Authority. —Section 146, Punjab Land Revenue Act, 1887. 

248. The following cesses have been judicially 
recognized :— 

(a) Kamiana or muhtahraja (No. 36 P. R. 1867 • 
No. 65 P. R. 1873 (in this ease the tax was 
held to be illegal) ; No. 4 P. R. 1877, 
Revenue; No. 118 P. R. 1879; No 146 
P. R. 1882 ; No. 49 P. R. 1891). Compare 
No. 107 P. R. 1876. 

Exception. —Muhtaliarafa or huq bua hold not to be leviable 
in Kot Najibulla in the Hazara District (No. 53 P- R. 
1881). 

Remark.— Suits of this description are cognizable by the 
Revenue Courts (No. 49 P. R. 1891 ; No. 95 P. R. 1907 
and note; and No. 33 P. R. 1908 (F. 15,). But cy. No- 67 
P. R 1905, where it was held that the Civil Courts 
could entertain a suit for a declaration that kamiana dues 
were not leviable). 
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(b) Arhat (No. 204 P. R. 1880). 

Remark. —The ease quoted decided that a suit for a customary 
due of this kind is cognizable by the Civil and not by 
the Revenue Court. 

(c) Atraffi, levied from Kamins (No. 75 P. R. 

1867). Compare No. 49 P. R. 1879 ; No. 12G 
P. R. 1882; No. 108 P. 11. 1887; No. 81 
P, R. 1888. 

Remark 1.— In No. 18 P. R. 1892, Revenue, the Financial 
Commissioner held that the levy of atrnjjl from such 
persons as are liable to pay the same to village proprietary 
body is not opposed to public policy. 

Remark 2.— A suit for alraffi dues did not lie in a Small 
Clause Court under Act XI of 1865 (No. 81 P. It. 1888). 
Op Art. 13, Schedule IT, of the Provincial Small Cause 
Court Act (IX) of 1887 ; and Section 77 (3) (j) of the 
Punjab Tenancy Act, 1887. 

(d) Ilaq bahi and tJtana patti or marriage fees 

(No. 50 P. R. 1869; No. 136 P. R. 1879 ; 

No. 140 P. R. 1883; No. 20 P. R. 1884; 

No. 33 P. R. 1887 (F. B.) ; No. 30 P. R. 
1888). Compare No. 64 P. R. i880 regard¬ 
ing similar dues in Eusufzai claimed by a 
“ Khan Malik,” but disallowed by the Chief 
Court as oppressive ; and No. 28 P. R. 1877 ; 
No. 40 P. R. 1879; No. 64 P. R. 1880; 

No. 7 P. lb 1884; No. 31 P. R. 1885 ; 

No. 118 P. R. 1883; No. 80 P. R. 1890 ; 
Civ. App. 13 of 1910. 

temark. —A suit for such dues did not lie in a Small Cause 
Court under Act XI of 1865 (No- 125 P- R. 1888), and 
is now cognizable exclusively by a Revenue Court 
(Nos. 42 and 55 P. R. 1893 ; No. 28 P. R. 1894 
(see page 80). Of. No. 67 P. R. 1905 ; No. 33 P. R. 
1908 (F. B.). 
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(e) Birt or priest’s fees (No. 62 P. R. 1867; 
No. 38 P. R. 1872 ; No. 7 P. R. 1877) 
Compare No. 119 P. R. 1879 and No. 96 
P. R. 19 LI, where it was held that the right 
to realize birt was not “ property ” within the 
meaning of Section 42 of the Specific Relief 
Act. 

(For question of jurisdiction see No. 26 P. R. 1919.) 

(f) Kura kamini, or house or ground rent levied 
from non-proprietary residents (No. 74 P. R. 
1879 ; No. 1542 of 1882). 

Remark. —A suit for such dues could be brought in a Small 
Cause Court under Act XI of 1865 (No. 21 P. 11. 1888). 
Cf. as to present law, Art. 13 of the Provincial Small Cause 
Cour's Act (IX) of 1887 and Section 77 (3) (!) of the Punjab 
Tenancy Act, 1887. 

(g) Rayatana or kodhu, or dues levied from oceu- 
• piers of houses (No. 14 P. R. 1879 and C. A. 

1542 of 1882). 

(h) Huq sirdari (No. 116 of 1885). 

249. It has been found that no custom exists 
authorizing the levy of dharat or weighment fees in 
the Nowshera Bazar. 

Authority. — No. 45 P. It. 1878. 

But contra in the village of Bhutewala in the 
Muktasar Tehsil, Zillah Ferozepore. 

Authorities. —No. 89 P. It. 1879 and cf No. 28 P. R. 1894, 
which decides that such a claim is cognizablo by a Small Cause 
Court. 

250. The limitation for the recovery of a village 
cess like kambma would not begin to run from the 
mere non-assertion of the right, but from the time 
when enjoyment of the right was first refused. 

Authority.— No. 146 P. R. 1882. 
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Remark. —The limitation for a cess payable by custom, such as 
the haq-i'chaharum payable to a village proprietor on the sale 
of a house, is that prescribed by Art. 120 of the Limitation 
Act (I. L. It. XVIII All. 430). 

251. (l) The Local Government may by notifi¬ 
cation impose on any estate, or on all or any estates 
in any local area, a cess, to be called the village- 
officers’ cess, at a rate not exceeding one anna for 
every rupee of the animal value, for remunerating 
village-officers and for defraying other expenditure 
directly connected with the supervision of those 
officers or with the performance of their duties. 

(2) “ Annual value ” in the last foregoing sub¬ 
section has the meaning assigned to that expression 
in the Punjab District Boards Act, 1883. 

(3) The Financial Commissioner may make rules 
for the collection, control, and expenditure of the 
village-officers’ cess. 

(4) All cesses now levied in any local area for the 
purposes mentioned in sub-section (1) shall be 
deemed to have been lawfully imposed, and shall, 
until the village-officers’ cess is imposed in that 
local area under that sub section, be deemed to be 
lawfully leviable, and, for the purposes of this 
section, to be that cess. 

Authority. —Section 29 Punjab Land Revenue Act, 1887. 

Explanation. —“ Village-officer ” means a chief headman head¬ 
man or patwari (Section 3 Cl l) ibid). 

252. (l) The emoluments of a “ village-officer ” 
shall not be liable to attachment in execution of a 
decree or order of any Civil or lieveuue Court. 

(2) An assignment of, or charge on, or an agree¬ 
ment to assign or charge, any such emoluments 
shall be void unless it is authorised by rules made 
by the Financial Commissioner in this behalf, 



370 


VILLAGE CESStS. 


[252-253] 


Authority. —Section 30, Punjab Land Revenue Act, 1887. 

253. A Civil Court shall not take cognizance of 
a suit by a village officer for the payment of his 
emoluments by the proprietary body. 

Authorities. —Section 98 (a), Punjab Land Revenue Act, 1887, 
and Section 158 (l) and (2, cs). For the old law, see No. 28 
P. R. 187<i ; No. 14 P. R. 1»73 ; No. 27 P. R. 1875 ; No- 27 
P- R. 1876, followed in No. 42 P. R. 1883 ; No. 123 ibid \ 
and No. 54 P. R. 1885. See also No. 66 P. R. 1893 ; No. 123 
ibid ; No. 28 P. R, 1895 ; and No- 74 P. R. 1917- 
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CHAPTER XIII. 

ALLUVION AND DILUVION. 

INTRODUCTION. 

•The written law on the subject dealt with in this Chapter 
is contained in Regulation XI of 1825. But as this Regu¬ 
lation expressly saves all special customs and usages, and 
the Punjab Laws Act also prescribes that custom shall be the 
first rule of decision in all matters connected with alluvion 
and diluvion, the provisions of the above-mentioned statu¬ 
tory law have a very limited application in this province. 
The customs hitherto judicially established will be referred 
to below, but as the late Mr. Baden-Powell rightly observed 
in his Land Systems of British India , Vol. II, p. 754 
(note 2), many of these customs are unjust, and it were well 
if, as he suggests, fixed boundaries were apportioned to each 
riverain village which would represent its limits, whether 
under water or not. 

Acting apparently upon this suggestion, the Punjab 
Legislative Council has recently passed an Act (I of 1899), 
with the sanction of the Viceroy and Governor-General, 
which confers the power on the Local Government of fixing 
boundaries between riverain estates, and when such bounda¬ 
ries have been fixed, they will permanently regulate the 
rights of all persons holding land within such estates not¬ 
withstanding any law or custom, or any decree or order of 
any Court of Law, to the contrary. 

* Questions of alluvion and diluvion are governed by statute or by custom, 
and parties are not at liberty to enter into agreements binding on future 
generations by which a different rule of decision shall be made applicable 
(So. 4 P. B. 1918, Revenue). 
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254 Whenever any clear and definite usage 
respecting the disjunction and junction of land by 
the encroachment or recess of a river is proved to 
exist for determining the rights of the proprietors 
of two or more contiguous estates divided by a river, 
the usage so proved, “ unless and until a boundary is 
fixed under the ‘provisions of Section 101a of the 
Punjab Land Revenue Act , 1887, as amended by the 
Punjab Rivera'in Boundaries Act, 1899, ” shall govern 
the decision of all claims and disputes relative to 
alluvial land between the parties whose estates may 
be liable to such usage. 

Authorities. —Section 2, Regulation XI of 1825. Cf. No. 72 
P. R. 1869 ;No. 15 P- R. 1872. 

Remark —The words in italics have been introduced by 
Section 4 of Punjab Act I of 1899. The effect of fixing a 
boundary between riverain, estates is set forth in Section 101ft 
of the Punjab Land Revenue Act as enacted by Section 2 
of Punjab Act I of 1899. 

Illustrations 

1. Kishti-banna, had sikandari or darya-banna are 
different local names for the deep-stream rule according to 
which the deep-stream of a river forms the boundary between 
villages on opposite banks. It has been followed in No. 53 
P. R. 1867 (from Ludhiana) ; No. 13 P- R- 1900 (from same 
district) ; No. 56 P. R. 1869 (from Jalandhar) ; No. 65 P. R. 

1869 (fromSialkot ) ; No. 164 P. R. 1883 (from Hoshiarpur). 
But on the Jhelum it is said not to prevail below Darapur 
(Gazetteer of the Jhelum Di$trict } pago 44) ; nor was it 
found to prevail in No. 48 P. R- 1879, It has, however, 
been recognized as the rule to be followed in boundary 
disputes between the British and Independent States in 
cases of alluvion, but not of sudden avulsion (No. 12 P. R 

1870 ; “ Customary Law, ” page 257, 2nd Edition). 
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2- Warpar or kuch much, according to which the original 
area is alone looked to, and whether in the bed of the river 
or out of it, the lands comprised within those limits remain 
for ever a part of the estate. Tt is followed on the banks of 
the Jhelum (No- 1225 of 1870, Shahpur District, and 
iShahpur “ Settlement Report,” para. 312, page 123). 
Compare No- 711 of 1882. 

3. Ruh-girdani or face recognition, whereby land simply 
cutaway without its features being altered and transferred 
to the opposite side, remains the property of the original 
owner (No. 05 P. R 1860) (from Sialkot'. 

4. Along the banks of the Sutlej fiocal custom in many 
places follows the law of accretion ( mahns) (No. 7 P- R. 
1873). Compare No. 48 P. It. 1879 and No. 45 P. R. 
1888. 

255. Where no boundary has been fixed under 
the provisions of Section 101a of the Punjab Land 
Kevenue Act, 1887, as amended by the Punjab 
Riverain Boundaries Act, 1899, and there is no 
special custom or usage, the following rules shall be 
applied to the determination of all claims or disputes 
relative to lands gained by alluvion or by dereliction 
of a river. 

Remark. —But custom cannot be controlled by contract (No. 56 
P. R. 1869 and No. 4 P. R. 1912, Revenue). For instances 
of special customs, see Nos. 97 P. R. 1902 ; 13 P. R. 1900 ; 
33 P. R. 1903; 63 P. R. 1903; 15 P. R. 1904 ; No- 31 
P. L. R. 1912, and No. 18 P. R. 1914. 

256. First : When land is gained by gradual 
accession from the recess of a river, it shall be con¬ 
sidered an increment to the tenure of the person to 
whose land or estate it is thus annexed, whether such 
land or estate be held immediately from Government 
by a zemindar or other superior landholder, or as a 
subordinate tenure by any description of tenant 
whatever : 
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Provided that the increment of land thus obtained 
shall not entitle the person in possession of the 
estate or tenure which the land may be annexed to 
a right of property or permanent interest therein 
beyond that possessed by him in the estate or 
tenure to which the land may be annexed, and shall 
not be understood to exempt the holder of it from 
payment of Government revenue. 

Authorities —Section 4, Regulation XI of 1826, and Sche¬ 
dule 1, Act IV of 1872. 

Explanation 1 . —The meaning of this section is that the 
incidents of the original tenure attach to the increment 
(I. L. R. VII Cal. 479 ; XIX All. 238), and (according to 
the Allahabad High Court) that whether the accreted 
lands are capable of identification or not, the clause (l) 
applies where the lands have been gained by gradual . 
accession by the recession of a river (I. L. R. XIX All. 
238). Cf, L. R. XXVI Ind. App. 107 and No- 66 P. R. 
1901. But in No. 36 P. R. 1898 the Chief Court has 
dissented from the latest Allahabad ruling on the ground 
that, in accordance with the principle laid down in Lopez's 
Ca$e [V. Ben. L. R. 521 (see Explanation 3 post) ], where 
the identification of the site is proved, the land cannot be 
said to be gained within the meaning of this section ; and 
this decision seems to be supported by the Privy Council 
judgment (1876) in Sarat Sundari Debya's case quoted 
in Explanation 3 post % which neither Court appears 
to have noticed, although it was a clear case of gradual 
accretion. 

Illustration - 

Tenants with rights of occupancy acquire the same rights 
in gradual accretions to their holdings as they enjoy in the 
latter (Nos* 19 and 83 p. R. 1876). Compare II Agra 

H. C. Rep. 206 and VIII Ben, L* Rep, 73 a* c*, and 

I. L.. R. XXI Cal. 233. 
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Explanation 2.— The words “gradual access ion ” shall be 
held to mean such an imperceptible increase that no one 
can perceive how much is added at any one moment of time 
(Justinian’s Institutes, lib. II, tit. 1, Section 20)* 

Illustration :— 

Land is transferred gradually year by year by the action 
of the river Ravi from the Montgomery to the Lahore side 
of that river, leaving no buildings, pillars, trees, or any 
other marks by which the former ownership can bo 
identified. The land thus accreted becomes an increment 
to the estate to which it is annexed (No. 47 P. R. 1868; 
No* 19 P. R. 1876). Compare No. 65 P R. 1869 and 
No. 36 P. R. 1898. 

Explanation 3. —Land washed away and afterwards idem 
tified as reformed in the old recognized site is not land 
“ gained ” within the meaning of this section. Land so 
reformed or identified remains the property of the former 
owner, and all rights with respect thereto existing at the 
time of its submersion shall be deemed to be revived on the 
re-appearance of such land (Y Ben. L. Rep. 521 P. C. ; 
No. 59 E R. 1877 ;No. 36 P. R. 1898 ; 25 W. R. 242) ; 
Sarat Surah Debya v. Soorjyakant Acharjya 0876), Privy 
Council Judgments by Baldeva Ram Deva , page 3, where 
all the authorities aro reviewed. The right is founded on 
universal law and justice, and the burden of proving a 
custom to the contrary rests heavily on those who assert it 
(No. 97 P. R* 1902). Hut see No. 15 P. R. 1904. 

Provided that no other person has acquired an indefeasible 
title to such reformed land by long adverse possession 
(I. L. R. III. Cal. 796 ; VII ibid 225; and Maharaja 
Radha Prashad Singh v* Babu Umbica Prashad (1879), 
Privy Council Judgment , by Beldeva Ram Deva> page 269. 
Compare No. 83 P. R. 1876. 
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Illustrations :— 

1. A malik kabza whose land is submerged is entitled on 
its re appearance to recover it (No. 1 P. It. 1880 ; No. 233 
p. L. R. 1913). But this right may by custom be subject 
to the payment of haq juri (No. 125 P. R. 1889 ; No. 33 P R. 
1903 ; No. 18 P. W. R 1912). And sometimes the proprietor 
loses all right iu the land, which becomes part of the shamilat 
deh on its reappearance (No. 15 P. R. 1904), or of the 
property of the ala maliks (No. 18 P. R. 1914). 

2. An occupancy tenant enjoys a similar right (Nos. 19, 
83 and 122 P. R, 1876 ; No. 59 P. R. 1877 ; Nos. 96 and 
127 of 1879; No. 80 P. R. 1605). Compare No. 89 P. It. 
1877 ; No. 877 of 1877 ; No 152 P. R 1883 ; No 8 P. R. 
1901, Revenue ; No. 37 P. R. 1917. 

3. A muafidar's right to recover half produce on submerged 
lands also revives on their reappearance (No. 61 p. R; 1879). 

Remark 1 —Generally the proof of identity should fee supported 
by evidence of the existence of old buildings, boundary pillars, 
wells, trees, and other such landmarks. Or, where the 
boundaries of the lost estate can clearly be ascertained from 
the Settlement records, the inclusion of the land within those 
boundaries may be accepted as presumptive evidence of 
identity if the intervening period between the date of 
submersion and reformation is not very great. Compare 
No. 72 P. R. 1869, 

Remark 2 —The ownership of alluvial land which accreted to 
a riparian village ulus': rest upon the same title as that upon 
which the original village is held, and thus if the riparian 
village is ancestral, the accreted property must be ancestral 
also (I. L. R. VII All. 402 ; XIX ibid 238). 

257. Second : When a river by a sudden change 
of its course breaks through and intersects an estate, 
the lands so separated shall, if clearly identified, 
remain the property of the original owner. 
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Authorities - Section 4, clause 2, Regulation XI of 1825 ; 
No. 48 P. R. 1879. 

258. Third : Churs or islands thrown up in a 
large and navigable river (the bed of which is not 
the property of an individual) shall be deemed— 

(a) to be at the disposal of Government if the 
channel between the island and the shore is 
not fordable ; or 

(h) if fordable, to be an accession to the land 
tenure or tenures of the person or persons 
whose estate or estates may - be most con¬ 
tiguous to it subject to the several provisions 
specified in Section 256 with respect to 
increment by gradual accession. 

Authority. — Section 4, clause 3, Regulation XI of 1825. 

Explanation 1.—The words “ most contiguous ” in the second 
clause of this section shall be deemed to compiise the estate 
or estates with which the chur comes into contact along the 
fordable part of the channel ; and the whole chur shall be 
deemed an accession to such t state or estates, and no portion 
of it will cease to belong thereto merely by reason of the 
deep water between it and the estate of another person 
becoming shallow and fordable (IX Suth. W. R. 40l). 

Explanation 2. —An accretion to a chur shall be deemed to 
become the property of the owner of the chur , whether the 
channel between the main land and the chur is fordable or 
not (III Suth. W. R. 122). 

259 . Fourth : In small and shallow rivers, the 
beds of which, with the jalkar right of fishery, may 
have been heretofore recognized as the property of 
individuals, any sandbank or chur that may be 
thrown up shall, as hitherto, belong to the pro 
prietor of the bed of the river subject to the 
provisions stated in Section 256. 
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Authority. —Section 4, clause 4, Regulation XI of 1825- 
Compare IV Sutli. W, R. 54. 

, 260. In all other cases not provided for by the 
foregoing provisions, disputes relative to lands 
gained by alluvion or by dereliction of a river 
shall be determined by established local usage if 
there be any applicable to the case, or, if not, by 
general principles of equity and justice. 

Authority.- -Section 4, clause 5, Regulation XI of 1825. 
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CHAPTER XIV. 

MERCANTILE USAGES. 


INTRODUCTION. 

Section 7 of tho Punjab Laws Act enacts that all mercan¬ 
tile usages shall be regarded as valid, unless they are con¬ 
trary to justice, equity, and good conscience, or have, before 
the passing of that Act, been declared to be void by any 
competent authority. To establish a mercantile usage it is 
sufficient to prove that it is so well known and acquiesced 
in that it may be reasonably inferred that the parties con¬ 
tracted with reference to it (VII Moo. Ind. App. 263 ; XII 
ibid 361 ; I. L. R. I Lahore 80). And in the case of written 
contracts, the Indian Evidence Act (Section 92, proviso 5), 
following in this respect the English law (as to which, see 
Hutton v. Warren, I. M. & W. at p. 474), permits extrinsic 
evidence of usage or custom to annex incidents in matters 
with respect to which they are silent. But to this rule 
there is the important proviso that the annexing of such 
incident must not be repugnant to, or inconsistent with, the 
express terms of the contract. Thus, where the parties 
contracted for a shipment on board of a ship or steamer, and 
it was sought to prove a usage by which delivery to a Rail¬ 
way Company at an inland town was deemed equivalent to 
shipment on board a vessel at a seaport town, the High 
Court of Bombay ruled that the evidence was inadmissible 
on the ground that it was repugnant to, and inconsistent 
with, the express terms of the contract (I, L. R. XVII 
Bom. 129). 
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261. A drawer of a bill of exchange or hundi by 
crossing the bill with the words sri-nislictni is deemed 
to relieve himself from any personal liability in case 
of the bill being subsequently dishonoured. 

Authority.— No. 13 P. R, 1871. 

Remark 1 —The technical definition of a hundi is a bill of 
exchange in an Oriental language. The Negotiable Instru¬ 
ments Act (XXVI of 1881) applies to such an instrument 
except in so far as any proved local usage may exclude the 
operation thereof. It is open to the parties, however, to 
exclude such usage by inserting in the body of the instrument 
any words which indicate an intention that the legal relations 
of the parties thereto shall be governed by the Act. 

Remark 2. —For a description of the different kinds of hundis 
reference may be made to Macphaison on Contracts , Section 
621, and to Mr. Madan Gopaks Punjab Code , Part 1, page 97. 

262. The firru named in the sri-nishani is only 
responsible to the holder if the drawer was in point 
of fact an authorised gomashta or agent of that firm. 

Authority.— Ibid. 

Remark. —As to the power of the managing partner of a Arm 
to draw a hundi so as to bind a minor partner, see No. 59 
P. R. 1893. 

263. An arthia or commission agent who pur¬ 
chases a bill from a banking firm for an absent 
principal is not ordinarily responsible for the 
solvency of that firm if he has acted bond fide and 
with reasonable precaution according to the ordinary 
course of business. 

Authority— No. 98 p. R. 1869. 

264. The arthia may become responsible if he 
charges an additional commission over and above 
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that which is ordinarily paid as a compensation for 
the risk he incurs. 

Authority. — Ibid . 

265. The holder of a bill is expected to give the 
drawer and all intermediate parties notice of dis¬ 
honour, but the want of such notice will not per se 
relieve the drawer or such parties from liability. 

Authority. — Ibid. 

Remark 1. —As to the responsibility of the drawee of a Shah-jog 
hundi for payment to a wrong person, see I. L. R. XVIII 
Bom. 570. 

Remark 2. —A hundi by mercantile custom should be presented 
for acceptance or payment within a reasonable time (No. 148 
P. R. 1883). In Delhi oral acceptance of a hundi suflices 
to make the drawee responsible (I. L. R. I. Lahore 80). Q 
No. 19 P- R. 1885 ai to limitation on dishonoured bill not 
presented for acceptance, but cnly for payment. And what 
constitutes u reasonable time” depends on the circumstances 
of each case, regard being had to the situation and interests 
of both drawer and payee, and to the distance of the place 
where the hundi is drawn from that where it is to be a 
accepted- Gf. I. L. II. XI Cal. 344. 

Remark 3. — llundis payable on demand require stamp duty of 
the value of one anna, but all other hundit require an ad 
valorem duty, and should bo written on an impressed sheet 
bearing the word “ Hundi ” at the top and the value at the 
bottom of the impression. If written in a Foreign State, and 
subsequently negotiated in British India, the first holder is 
required, before he presents the same for acceptance, or 
endorses, transfers, or otherwise negotiates the same in British 
India, to affix thereto the proper stamp and cancel the same 
(Section 19 of the Indian Stamp Act, 1899). 
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Remark 4— If at time of presentation a hundi is not honoured, 
it continues to carry interest at the preceding rate according 
to the Rawalpindi custom (No 24 P- R. 1915). 

266. A badni contract, in which no actual inter¬ 
change of commodities is contemplated, but merely 
an adjustment of profit and loss with reference to 
the market rate of the goods specified in the contract 
at a given date, shall be deemed to be void within 
the meaning of Section 30, Indian Contract Act. 

Authorities —No. 11 P. R. 1876 ;No. 101 P. R. 1868 ; No. 89 
P. R. 1883 ; No. 502 of 1892 ; No. 85 P. R. 1898. Compare 
Chandan v. Ajndhia Pcrshad , S. D., N\-W. p. Reps, for 
March, 1861, I. L. R- XVI Bom. 441, and XXII ibid 899. 
The ruling authority on this subject in the Punjab is No, 79 
P R. 1908, F. B. 

Explanation 1, —In order to determine whether a contract is 
a wagering contract, the Court will not only look at the terms 
of the written contract, but also probe among the surround¬ 
ing circumstances to find out the true intention of the parties 
(I. L. R- 24 Bom. 227). See also No, 85 P. R. 1898 and 
9 Bom. L. R. 135. 

Explanation 2.— A contract for the sale of goods to be de 
livered at a future day shall not be deemed to be a badni 
contract within the meaning of this section merely because 
the vendor has not the goods in his possession, nor has any 
contract to buy them, nor has any expectation of becoming 
possessed of them by the time appointed for delivery other¬ 
wise than by purchasing them in the market ( Addison on 
Contracts , page 894). 

Remark —It is important to remember that a time, bargain, 
merely because it is one, is not invalid. It is only when 
such a bargain is entered into upon the understanding that 
it is not to be carried out as a contract for delivery that it 
becomes an unenforceable bargain. (7/ I L* R. XVII 
Mad. 480 ami XVIII ibid 306 ; and I- L. R* XXIV Bom. 227 
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I. L. R. XXX Bom. 83 ; 9 Bom. L. R. 125- As Lord Justice 
Bramwell put it, there may be a good contract to sell next 
year’s crop of apples growing in a specified orchard ; and 
what is this but a time-bargain ? But if the term “ time- 
bargain ” is understood to mean an agreement to pay the 
difference between the price at the time when the bargain is 
made and the price at a subsequent time, that agreement is 
perhaps in the nature of a wager, but is not a “time-bargain ” 
in the ordinary sense of the word : Thacker v. Hardy (1879), 
L. R. IV Q. B. D. 685 (at p- 692) ; and For yet v. Ostigny , 
(1895) App. Cas. 318. But if a broker on the Exchange 
deals as a principal with an outside person, he is not within 
the protection of the cases quoted, and a real intention by 
both parties to take or give delivery of stock must be shown 
( Univertal Stock Exchange v. Strachan (1896 App. Cas. 
166 ; and cj. In re Grieve (1899) 1 Q. B. 794). 

Explanation 3—A contract may be substantially a badni con¬ 
tract within the meaning of this section if the ultimate effect 
of the bargain be wholly dependent upon the happening of an 
event over which neither party has control although it may 
be disguised in the form of a sale of goods dependent upon 
the event ( Higgin$on v. Simpson , 46 L. J. (N. Sj C. L. 193 ; 
and Grizeicood v. Blanc , 21 L. J. (N. S.) C. P. 46). 

267. But moneys advanced by an agent for his 
principal to enter into such a contract shall be 
deemed to be recoverable, and also commission 
charges earned in respect of services relating to 
such a contract. 

Authorities —No. 520 of 1874- Compare Billing v. Billing , 33 
L. J. (N.S.) C. P. 55 ; VIII Ben. I. Reps- 412 ; XII Bom. 
H. C- Reps. 51. See also Thacker v. Hardy , L. R. IV 
Q. 11. D. 685 ; L. R. I Ex- D. 13 ; Pyke’s Case , L. R. 8, 
Ob. D. 756 ; Read v. Anderson (1884), 13 Q. B. D. 779 ; 
No. 90P.R. 1880 ;No-80 P. R 1895 ; I. L. R. XXU Bom. 
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899. But cf. Gaming Act, 1892, as to money paid in respect ] 
of “ bets ” paid at request of another, and Knight v- Lee 
(1893) 1 Q. B. 41, and Tatam v- Reeve, ibid page 44. 

Remark —To entitle the agent to recovor from his principal 
losses paid for him on a wagering contract entered into 
under his instructions, the agent must prove either an actual 
payment upon the principal’s behalf, or that a liability has 
been incurred which is enforceable at law (No- 80 P. R. 
1895 ; No. 46 P. R. 1901 ; No. 74 P. li. 1908). The law 
on this subject has recently been elaborately considered by 
the Full Bench of the Chiof Court in the case reported as 
No. 79 P. R. 1908. 
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CHAPTER XV. 

SPECIAL PROPERTY OF FEMALES. 

INTRODUCTION. 

In India, as in other countries, there has been a time 
when a wife has occupied no higher status than that of a 
slave of the master of the household, and when she was 
deemed incompetent to inherit or to enjoy any right of pro¬ 
perty. Traces of this incapacity are not only found in the 
Vedas, but in Manu, and it was by a very gradual process 
that the natural tendency of free-marriagc, using this term 
in contradistinction to marriage with manus, produced here, 
as everywhere else, an extension of the wife s rights. Thus 
the notion of a woman’s “ special property ” had to pass 
through sevei'al intermediate stages before it reached its 
final condition of absolute ownership in the Hindu law. 
At first a married woman was simply permitted to enjoy a 
“possessory” interest in the ornaments which she was 
accustomed to wear limited to her husband s lifetime. At 
a later period this right was extended to her own lifetime ; 
and then, as the result of a still further development, we 
find the “ possessory ” interest converted into a right of 
ownership with respect to the wife s customary ornaments 
and clothing apparel (dietnk<xvn and vcistva,), which consti¬ 
tuted her paraphernalia, and to such gifts as were given to 
her as a marriage dowry. It was her personal ornaments 
and wearing apparel, therefore, which it would seem were 
the original subjects of a woman s special property rather 
than what Sir Henry Maine has termed the “ Bride Price,” 
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which was paid by the bridegroom either at the wedding 
or the day after it, and part of which went to the bride’s 
father as compensation for the family authority which was 
transferred to the husband, and another part to the bride 
herself. But before such gifts could have been enjoyed by 
the wife separately from her husband, her capacity for pro¬ 
perty must have previously been well recognized, and, as 
we have seen, it was only by a very gradual process that 
such a capacity was in the first instance recognized with 
respect to the wife’s ornaments and apparel. The concession 
once made, however, quickly expanded, and came in course of 
time to embrace immoveables also. Thus it appears to have 
been a practice amongst the ancient Persian kings to assign 
certain villages to their queens, from the revenues of which 
they provided themselves with their dress and ornaments. 
Such gifts were said to bo for *’ girdle ” money : a? '(w'r)V 
SiSofilvai (Anab, 1, 4, 9). But in the present phase of cus¬ 
tomary law, especially amongst Hindu Jat tribes, there is 
a strong disinclination to admit any independent power 
of the wife even over moveables, however acquired by her, 
apart from the wishes of her husband, who generally exer¬ 
cises an unfettered control over her estate. 


268 . The customary law prevailing amongst 
agricultural tribes usually regards the wife’s per¬ 
sonal property as merged in that of the husband, 
who is also deemed entitled to all the wife’s 
earnings. 

Authorities. —Punjab Civil Code, Section 5, clause 6; Yol. 

II, Tupper’s Customary Law, page 158 ; Yol. IY, page 145 ; 

Vol. V, page 73. Compare Manu, VIII, Section 416; 

Mayne't Hindu Law, Section 616, 
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269. Ornaments made up by the husband and 
given to the wife subsequent to marriage cannot 
ordinarily be claimed or disposed of by the wife in 
opposition to ljer husband’s wishes. 

Authority.— No- 81 P. R. I860. 

270. Upon the death of the wife in her husband's 
lifetime, the husband usually succeeds to all the 
property of which she was in possession at the time 
of her death. 

Remark. —This applies only to the wife’s stridhan ; land in¬ 
herited by her from her father reverts on her death without 
direct descendants to her father’s collaterals (No. 135 
P. L. R. 1910; No- if. R- 1912). See also the next 

parngiaph. 

271. Where the husband has pre-deceased his 
wife, the succession to such property as the wife 
possessed in her own right depends on the nature 
of that property. If immoveable, it usually passes 
to her sons, if any, and, failing them, to the male 
collaterals of the last full owner. If moveable, and 
specially in the case of ornaments and wearing 
apparel, the daughters have a preferential claim, 
the unmarried usually excluding the married. 

Remark. —Similar rules will be found to prevail in most 
early communities, where what is known as the people’s 
law is still in active operation- Thus the Lex Anglir,rum et 
Werinorum permits male collaterals within the fifth degree 
to exclude a daughter in succession to immoveable property, 
while, according to the same law, in the presence of a son 
she only succeeds to the mother’s paraphernalia called 
rhedo . See other instances given by Dr. Mayr in his 
Indiosche Erbrecht, page 167- As to the Hindu law with 
regard to moveables inherited by a widow from her hus¬ 
band, see 9 Bom. L. R- 1305, and L. R. 30 Ind. App. at 
page 205. 
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See as to a female’s power of alienation of immoveable 
property paragraphs 60—64. 

And as to succession to property gifted to females, 
paragraph 27, Remark 2. 

272. Immoveable property purchased from the 
proceeds of moveable property given to the wife b 4 y 
the husband as a present during marriage or from 
the proceeds of jewellery belonging to the wife 
constitutes the wife’s special property, which she 
can dispose of at pleasure after the husband’s death. 

Authorities— I. L. R. I Mad. 281 ; II ibid 333. Cj. I. L. R. 
XIY Cal. at page 886, upheld in appeal I. L- R. XVI Cal. 
574. 

273- But immoveable property purchased by a 
Hindu widow out of savings of her income derived 
from her husband’s estate is presumed to be a 
capitalized part of the inheritance and not her 
special property, and is descendible on the widow’s 
death, if not validly disposed of in her lifetime, to 
the husband’s heirs, and is inalienable by the widow 
during her lifetime except for necessity. 

Authorities— No. 58 P. R. 1880 ; No. 121 F. R. 1893. Com 
pare VI Cal. Reps. 66 and I. L. R. X Cal- 324 ; I. L. R. XIV 
Cal. 387 (P. C.) ; I. L. R. XIV Cal. 861 and XVI ibid 574. 
As to the customary law on the subject, see No. 29 P, R. 
1911. 

Explanation. —Where there is nothing to manifest any inten¬ 
tion to accumulate the balance of income as a part of her 
husband’s estate, and such balance is merely held in suspense 
in the hands of the widow or in the bands of executors and 
subsequently paid over by them to the widow, and invested 
by her in marketable securities, it cannot be regarded as 
‘savings” within the meaning of this paragraph (I. L> R. 
X Bom. 478 at page 483 ; XX Cal. 433 (P. C )>. 
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Remark 1. —But when a widow come3 into possession of the 
property of her husband, and receives the income md does 
not spend it, but invests it as capitalized income in the pur¬ 
chase of other property, the intention of the widow must be 
presumed to be to keep the estate of the husband as an 
entire estate, and the property purchased must also be 
presumed to be intended as accretions to that estate (L. R. 
X Ind. App. 150; I. L- R. XVI Cal. at page 583). But 
cf I. L. R. XXV Mad. 351 and para. 64, Explanation 2, 
ante . 

So also the like presumption may be drawn from the fact 
that the widow has aliened the property purchased, together 
with the original estate of her husband, by the one deed 
without making any distinction between the original estate 
and the after-purchases (L L. R* X Cab 324 ; No. 121 P. R. 
1893). 

Remark 2.— See, however, No* 105 P. R. 1881, which was a 
case where a Muhammadan widow purchased immoveable 
property with her own funds, and in which it was held that 
her heirs, and not those of her husband, succeeded to it 
on her death. The source from whence the widow derived 
the funds is not stated in the published report, though it 
was pleaded that she had derived them from the joint estate 
belonging to the deceased husband and his brothers. 
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ABBREVIATIONS. 

Author. = Authority. Illust = Illustration. 

Exc. — Exception . Inst. = Instances . 

Exp. = Explanation . Prov. = Proviso . 

It. = Remark • 

AbADI, KARA, 

mode of partition of, can only be determined by 

Revenue Court (R. 1) ... ... ... ... -J 2 9 

each proprietor has right of residence in tho(R.) ... 233 
possession of vacant site in, confers no power of 
alienation ... ... ... ... ... ... 234 

appropriation of, by individual proprietors may be re¬ 
strained . 225, 227, 235 

site in, cannot be sold by non proprietor ... ... 236 

exceptions to rule ... ... ... ... ... 236 

site in, must be built upon within a reasonable time 237 

--reverts to proprietary body on non proprietor 

abandoning residence ... ... ... ... 238 

succession to right of residence in ... ... 238a 

Abandonment, 

is a question of fact (Exp. 1) ... ... ... ... 244 

instances of (Exp. 2) ... ... ... ... ... 244 

not manifested by mere absence (Exp. 3) ... ... 2 t4 

by non-proprietor of house caus?s site to revert to 

proprietary body ... ... ... ... ... 238 

voluntary, of cultivation for one year destroys right of 
occupation .. .. . , ... ..161 

unexercise of occupancy rights for years by reason of 
minority does not constitute (Exp. l) .. ... 161 

temporary absence of tenant does not per se constitute 

(Exp. 2) .161 

does not within period of limitation affect proprietary 
right (R.) .244 

Abatement op Rent, 

when occupancy tenant may claim ... ... ... 189 



INDEX. 




Absentees, ara. 

ancient cus.o n concerning ... ... ... ... 239 

custoiary light may be controllel by agreement ... 240 
agreements permitting re-entry by, h >w enforceable ... 241 
within what pariod heir of, can claim re-entry ... .. 242 

overt acts by person in possession causes limitation to 

run against ... ... ... ... ... ... 243 

examples of such acts ( Exp.) ... ... ... ^ 243 

cannot claim advantage of agreement for re-entry after 

relinquishing land ... ... ... ... ... 244 

on re-entry, must reimburse occupant fur cost of im¬ 
provements ... .245 

Absolute Gift, 

entitles donee to alienate (Exp. 1) ... ... ... 64 

gift to female presumably not an (R.) ... ... 64 

Accession, 

gradual, under alluvion law defined (Exp. 2) ... ... 256 


Accessory Interests, 

value of, must be included in market-value (Exp. 4) ... 101 
in quarries, &c., how determined . 131, 132 

Acknowledgments, 

Effect of, under Muhammadan Law (R-) ... ... 34 

query , if Customary Law recognises (R.) . 34 

Acquiescence, 

mere, in previous sales will not imply renunciation of 
right to object to a subsequent sale (Exp- 2) ... 236 

See Pre-emption. 

Acquired Property, 

alienation of ... ... ... ... ... ... 58 

Adii-lapi, 

a form of grant to one who sinks a well ... ... 144 (6) 

Adh-salidari 

a kind of tenure in the Kangra District ... 143 (6) 

Adna Malik, 

his position stated ... ... ... ... ... 139 

Adoption (Appointment of Heir), 

a sonless proprietor in the central and eastern parts of 
the Punjab is permitted to appoint an heir by quasi ... 35 
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Adoption (Appointment of Heir continued. para. 

Different modes in which appointment may be manifested 
(Exp. 1) **• ... ••• •• • •• ••• 35 

onus of proving power of, not customary lies on person 
alleging it (Exp. 2) ... ... ... ••• ••• 35 

absence of publicity does not invalidate (Exp. 3) 35 

nor the non-performance of ceremonies (Exp. 4) • •• 35 

meaning of term “sonless” in relation to (Exp. 5) ••• 35 

exceptions to general rule as to power of ••• ••• 35 

no restrictions as regards age or relationship in customary 36 
a daughter’s or sister’s son amongst Hindu non-agricul¬ 
turists is presumably a proper person to be appointed 37(a) 
but contra amongst agriculturists ... • ...37(6) 

instances of such ... ... . . ... • •• 37 

of only and of eldest son ... ..- ••• 38 

a widow cannot make, unless authorised by husband 
or his kindred ... ... ... ••• 39 

power of kindred to give consent, must be proved to 
exist (Exp. 1) ... ... ... ... ..* 39 

consent of kindred when presumed (Exp. 2) ••• 39 

consent to be valid must not be capricious or corrupt 
(Exp. 3) ... ... ... ... ... ... 39 

presumption in favour of widow acting from proper 
motives (It. to Exc. 3) ... ... ... .. 39 

subsequent consent of some heirs to succession of adopted 
son insufficient to supply want of authority (Exp. 4) 39 

in undivided family, consent of what kinsmen necessary 

(Exp. 5) .39 

widow professing to act on husbands authority is estopped 
from afterwards denying existence of such authority 40 
authorisation by husband need not be in writing ... 41 

but if for specific person, he alone can be adopted ... 4 2 

but on his death another may be selected 42 

a widow cannot be compelled to exercise bar power of 
appointment •• ... ... ... ••• • 43 

she may do so at any time ... ... ••• 44 

but not so as to defeat heirs of subsequent male holder 45 
she may do so even when she takes as heir to son ••• 46 

a Hindu minor may appoint an heir ... 47 

appointed heir does not ordinal ily lose his rights in his 

natural family ... ... ... ... ... ... 48 

nor does he succeed to collateral relatives of person who 
appointed him ••• ... ... ... ••• ... 49 

he cannot relinquish his status... ... ... ••• 50 

nor be disinherited for misconduct ... ••• ••• 5i 

l he succeeds to all interests enjoyed by appointor 
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Adoption (Appointment of Heir )—continued para, 

title of person appointed dates back to death of 

appointor . . ... ... 53 

on death of appointed heir his male issue succeed ... 54 

rules governing succession in default of male issue ... 55 

limitation for suit to set aside ... . . ... 55(a) 5(56) 

Adultery, 

effect of uncondoned, on widow’s succession ... 31 

Agent, 

effect of words tiri-Nixhani on bills drawn by ... 261, 262 
when responsible for purchased hunch's •• 263, 264 

advancing moneys for wagering contracts of principal ... 267 
when entitled to losses paid for principal on wagering 
contract (R.) ... ... .. ... ... ... 267 

Agreement, 

entered in lettlement record presumably for t3rm of 
settlement (Exp.) ... ... ... ... ... 168 

subject to ordinary rules of law (It. 2 ) ••• ... ... 168 

providing for re-entry by absentee .•• •• ... 241 

Ala Malik, 

position described .*• ... ... ... .. 139 

Alienation, 

statutory law relating to ... ... ... ... ...5(6a) 

customary law of, recognises no distinction between 
oral and written, or between testamentary i nd other 
forms of ••• ••• ... ... ...56(6) 

of joint and separate property governed by same rules 57 
of acquired pioperty ... ••• ... ... ... 58 

of ancestral property is subject to consent of sons and 
male collaterals ... ... .. .. ... 59 

not possible to lay down fixed rulo as to what male 
collaterals entitled to object to (R. after Exc. 6 ) ... 59 

but father may give one son a small portion of his 
estate in his own lifetime (Exc. 1) ..« ... ... 59 

burden of pioof in such cases (R.) ... ... ... 59 

in favour of daughters’ and sisteis’ sons, when permitted 
Exc. 4, R. 2 ) ... ••• ••• ••• ... .*» 59 

but custom in favour of, canuot bo extended to sons in* 
law (R., Exc. 4) ••• ••• ... ... 59 

in favour of a brother or nephew (Exc. 3 .) ... ... 59 
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A lienation— continued . para. 

a power of sale may exist without power cf gift 

(Exc. 5) ... ... ... ... ... ... 59 

for pious or religious purposes (Exc. 6) ... ... 59 

in favour of relations who have rendered services 

(Exc. 3) ... ... ... ... ... ... 59 

by gift must be followed by possession ... ... 60 

of property never in possession of alienor invalid 

(R. 1) .GO 

except where donee is a minor or other disqualified 

person (Exp. 1) ... ... ... ... ... 60 

void on ground of undue influence (Exp- 3) ... ... 59 

proper presumption to be drawn in case of ... ... 61 

how rebutted (Prov.) . . ... ... ... ... 61 

always allowable for necessary purposes ... ... 62 

creditor not required to see to application of money 

lent (Exj).) ... ... ... ... ... ... 62 

examples of necessary purposes ... ... .. .. 63 

females usually incompetent to alienate immoveable 

property ... ... ... ... .., ... 64 

or property purchased from proceeds of same ( Exp. 2) 64, 273 
exceptions to rule (Exc.) ... ... ... ... 64 

persons dealing with females presumed to know their 
general incapacity ... ... ... ... ... 65 

of absolute property of females ... ... ... 66 

proper person to object to ... ... ... ... 67 

made with consent of one of several reversioners ... 68 

proprietary body can at times object to ... ... 69 

where such right presumed to exist (Exp.) ... ... 69 


limitation for suit to set aside ... ... 69(a) 69 (b) 69(c) 

cf property belonging to religious institution ... 90 

of site in village abadi by non-proprietor ... ... 236 

See Common Land . 

Alluvion and Diluvion, 

custom first guide in questions concerning ... Prelim, 

instances of special customs relating to (lllust.) .. 254 

rule in cases of “gradual accession ” ... ... ... 256 

applies to occupancy tenants (lllust-) ... ... ... 256 

meaning of words ‘ gradual accession ” (Exp. 2) ... 256 

lands washed away and afterwards identified, not 
within rule (Exp* 3) ... ... ... ... 256 

malikan-makhuza khud and hereditary cultivators 
entitled to recover submerged lands on re ap¬ 
pearance (lllust-) ... ... ... ... ... 256 

mafidar also entitled to recover half rates in same 
event (lllust. 3) .256 
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Alluvion and Diluvion —continued . para* 

evidence necessary to establish identity of site 

(R, 1) . 256 

rule in case of lands separated by sudden avulsion 257 
accretions to churs, how disposed of ... ... ... 258 

-in shallow rivers ... ... ••• 259 


alluvion land rests on same title as that to which 
it has accreted (R- 2.) 


256 


Alteration, 

of rent on alteration of area 


182 (1) 


Ancestral Property, 

inalienable except with consent of sons or of male 


collaterals ... ... ... ... .. 59 

what it includes (Exp. 1, 2) ... .. ... ... 59 

stands on different footing from all other property 

<R. 1) .59 

no presumption that property is (Expln- 3) ... ... 59 

Antecedent Debt, 

explained (Exp- 1, (a), (6)) 

... 63 

Apostacy, 

effect of, ai regards Muhammadan marriage 

... 76 

• 

lPpoistment of Heir. See Adoption. 


Appraisement, 

of standing crop, how effected 

191, 197 

Appropriation of Abadi, 

cannot be made by one c >proprietor in opposition 
to wishes of the rest ... .... 225, 

227, 235 


of vacant site in abadi confers no right of disposal 

on possessor .. ... ... ... ... ... 234 

Assent, 

of one of several reversioners will not prevent other 

reversioners from disputing alienation ... ... 68 

(Assignment, 

jagir, not a pension ... ... ... ... ... 149 

political pension may take the form of a jagir (Exp.) ... 149 

procedure of Court before attaching (R.) ... ... 149 

Association, 

confers no preferential right ••* ... ... ... 25 

exceptions to rule (Exo.) ... ... ... .. 25 

to enjoy monoply of immoral gains illegal (Illust. 5) 1 (a) 



396 


iNDEX. 


Auction Sale, para. 

preemption in regard to property sold at (R. 2) ... 98 

Badni, 

a wagering contract ..266 

absence of intention to deliver, chief characteristic of 

(R.) ••• . ... 266 

mere noti-po session of goods contracted to be sold 
does not constitute (Exp. 2) .. ... ... ... 26(5 

may be disguised in form of sale (Exp. d) ... - 266 

moneys advanced by agent on, contracts recoverable 
from principal ... . ... ... 267 


Bairagi \ See Byragis 
Baradaran Haqiqi, 

would not include persons related through females (R) 115 

Pargain, Sale, 

indivisible ... ... ... ... ... ... 106 

See pre eruption- 

Basiku Opahus, 

position of, described ... •• ... ... ... 166 

Bastard Sons, 

only entitled to maintenance ... ... ... . 34 

cannot claim mother’s property in presence of legiti¬ 
mate daughter • •• ••• •• .•» ... 34 

descendants of, cannot claim maintenance ... 34 

how legitimated according to Muhammadan law (R-) ... 34 

custom recognising heirship of, immoral (IIlust. 2) .1 (a> 

Bastardy, 

questions concerning, regulated by custom ... Prelira 
Bata i, 

commutation of, into money only allowable with con¬ 
sent of patties ... ... ... ... ... 19J 

what termed a “ voluntary commutation” (Exp. 1) ... 193 

Bazar, 

a small, not necessarily a sub-division of a town 
(Exp. 2) ••• *•. ••• ••• Hi 

Bedmubhk, 

planting, an improvement under Tenancy Act (Illust 1) 211 
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*MJ, PARA. 

plaintiff in pre-emption suit, rule as to (Exp.) ... 104 

ROTHAL, 

questions of, regulated by custom ... ... Prelim, 

of unborn girl invalid (R.) ... ... ... ... 73 


1 Nazdiki, 

would not include widow of deceased proprietor (R.)... 115 

JACIiARA, 

tenure, defined ... ... ... ... 137 (c) 

r, 

is legally recoverable ... ... ... ... 248 (e) 

succession to, in case of appointed heir (Author.) ... 52 

-of daughter (R. '2) ... ... 23 

od Relations, 

how far whole exclude half ... ... ... ... 26 

a Fide, 

meaning of term (R. 1) ... ... ... ... 104 

liimins, 

reprobate Karewa marriage (Exc. 1) ... ... ... 75 

cannot intermarry with Jats in agricultural communities 

(Illust. 1 ) ... ... ... ... ... 70 ( b) 

but may marry Rajputnit (Tllust. 5) ... 70 ( b) 

OTHERS, 

succeed jointly irrespective of association ... ... 25 

of whole blood, when they exclude those of half-blood 26 
eldest of, occasionally allowed larger share (R- 1 ) ... 7 

gifts to, by soilless proprietor (Exc. 2 ) ... ... 59 

ither's Daughter, 

cannot bq legally married by a Hindu (illust.) 70 (a) 

lding Houses, 

suitable for agricultural tenants constitute im¬ 
provement under Act (Illust. 5) ... ... ... 215 

LDINGS, 

erection of, on common land when liable to demo¬ 
lition (Exp. 3) ••• ••• ... ... 225 

erection of substantial, presumed to be on grant 

of a permanent kind (Illust. 5) ... ... ... 22 
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INDEX. 


Burden of Proof, para. 

in case of appointment of heir (Exp. 2) .. ... 35 

__of daughter’s or sister’s son 37 

_ _alienation of ancestral property (R. 1 and 

R. to Exc. 1) ... ••• 59 

__by childless proprietor ... ... 61 

__by female in possession ... 65 

Butemar, 

tenancy described ... ... ... ... ... 164 

Byragis, 

do not forfeit right of inheritance in natural 

family (Exc.) ... ... ... ... 30, 87 

Caste, 

loss of, does not impair right of inheritance ... . . 29 

nor deprive husband of right to wife’s custody ... 78 

inter marriage between different castes ... 70 (/;) 

Cesses, 

how imposed . ... ... ... ... ••• 246 

judicially recognized ... .... ... ... ... 248 

all suits for village, cognizable by Revenue Court 

(R.) . ... . 246 

Chaddar Andazi, See Karewa . 

Ceakdar, 

position of, described ... ... ... 142 

has superior claim to pre-emption than a general 
proprietor ... ... ... ... • • 127 

Chaksis 

inferior class of, proprietors in Lahoul ... ... 167 

Change of Religion, 

does not affect any right of inheritance ... .. 29 

Choupal, 

notice of sale rrfust be stuck op in ... 100& p. 210 

Christian, 

vendor is bound by customary rules of pre-emption 
(R. l) ••• ••• ••• ••• ••• 9/ 

Chundavand, 

or division per ttirpes ••• ••• ••• 7 

examples of (Exc. I and 2) ... ... ••• •• 7 

as regards collateral succession 26 
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Bearing Waste, 

PARA. 

when an improvement (Illust. 4) 

. 215 

)oal Mines deemed to be Government property 

. 133 

OLLATERAL SUCCESSION, 

how regulated between relations of whole 

and half- 

blood ... 

26 

right of representation governs 

. 25 

0LLATERAL8, 

who among can object to alienation (R. 

after 

Exc* 6 ) 

. 59 

cannot raise question of fraud, in life time of alienor 

(Exp. 3, R.) ... 

... ... 60 

olonies Lands 

163 (a) 

ommon Land, 

what it comprises 

. 223 

who are entitled to share in 

. 224 


hereditary tenants and proprietors of their own 

holdings share, in some districts (Exc.) ... ... 224 

individual proprietors cannot alter condition of .. 225 

nor plant or cut tree 3 , or sink a well in, without 

general consent ... .. ... ... ... 226 

will of majority cannot prevail against minority in 

regard to disposal of ... ... ... .. ... 227 

exceptional cases where will of majority is allowed 

to prevail (Exc.) ... ... ... ... ... 227 

partition of, how effected ... ... ... ... 228 

mode of partition of, rests with Revenue officers * 229 

allotted by Revenue officers, possession how ob¬ 
tained ... ... ... ... ... 231 

re-distribution of, after partition when claimable ... 232 

See Abadi . 


►MMUTATION 01 RENT, 

cannot be effected without consent ... ... ... 193 

agreed upon under mistaken view of status not 


deemed a voluntary (Exp. l) 

... 

193 

MPENSATION FOR IMPROVEMENTS, 



when claimable 

. 216, 

217 

how made 

... ... ••• ... 

218 

claim to, when barred 

... ••• ... 

219 

must be made before ejectment 

of tenant 

201 

but omission to do so will not 
See Improvement* 

invalidate ejectment ... 

202 
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INDEX. 


Compensation for Infringement, para. 

of rights of third persons by Government ... ... 134 

Computation, 

of degrees of relationship (Exp 2) ... . 23 

rule as to (Exp. 3, R. 3) ... ..59 

Consent, 

of kindred, to adoption by widow (Exp. 1) ... 39 

may be presumed in certain cases (Exp. 2) ... ... 39 

must not be given from corrupt or capricious motives 

(Exjp. 3) ... ... 39 

subsequent, of some reversionary heirs to succession of 
adopted son insufficient (Exp. 4) ... ... ... 39 


whose, necessary in undivided Hindu families (Exp. 5) 39 


Consummation of Marriage, 

not necessary to validate marriage (Exp.) ... ... 71 

Conversion to Christianity, 

effect upon reversionary rights (R. 4) ... ... ... G7 

Hindu convert, law applicable to ■ R. 2) ... Prelim. Chap. 


Coparcener, 

cannot claim pre-emption against another ... ... 116 

Co-proprietor. See Co-sharers. 


Co-sharers, 

succeed at times to heirless property (Exc.) ... ... 28 

consent of all, necessary to alter condition of joint pro¬ 
perty ... ••• ••• ••• ... ... ... 225 

or to plant or cut trees, or sink a well, on common land 226 
may restrain individual proprietor from appropriating 
vacant site ... ... ••• ... ... 235 

may have customary right to object to alienation by one 
of their body ... ... ... ... ... ... 69 

one co-sharer not entitled to pre emption against another 116 
when entitled to claim joint right of pre-emption 

119 (b &) (p) <fc pp. 206—209 
proprietors by purchase deemed, for purposes of pre¬ 
emption (Exp.) ... ... ... ... ... 119 (eJ 

See Abadi ; Common Land ; Pre emption ; Succe$sion, 



Index. 


401 


Cruelty, para. 

uncondoned, disentitles husband to claim custody of wife 81 
what constitutes (Exp.) ... ... ... ... ... 81 

3u LTIVATION, 

failure to bring land under customary. 198 (6) 

relinquishment of, by occupancy tenant — ••• 204 

bringing pasture land under, not an improvement under 
Tenancy Act (Illust. 2) ... ... ••• 215 

Cultivator. See Occupancy Tenant; Tenants. 

Custom, 

first rule of decision in certain disputes ••• Prelim. 

essentials of valid ... . — ... 1 

may be general or special .. ... ... ••• ... 2 

how proved or disproved •• ... ••• ••• ... 3 

mercantile, cannot vary stipulations of written contract 4 
may be abrogated by custom ... ... ... ••• 5 

Dadupanth Fakirs, 

retain right in ancestral property (Exc. l) ... ... 30 

Darya-Banna, 

or deep-stream rule (Illust* l) ••• ••• 254 

Daughter, 

rule as to succession by ... — 23 

exceptions to rule ... ••• ••• ••• 23 

gifts to, by a father (Exc-4) ... ... ... ••• 59 

-by widow to (Exc*) .•• ••• *•• ... 64 

cannot dispose of immoveable property inherited from 
certain persons ... ••• ••• ••• ••• 64 

marriage expenses of, when a legal necessity ... 63 (c) 

Daughter-in-law, 

occasionally allowed to'succeed to husband's share ... 9 

Debts, 

son or other heir bound to pay j ust personal, not incurred 
by last owner for immoral purposes (Exc. 1) ... 59, 63 (6) 

Decree, 

for arrears of rent includes loosts of suit as well as rent 
due (Exp. 3) IH •• IK ••• ••• ... 199 
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INDEX. 


Decree —continued . para. 

for ejectment when to be executed ... • • ... 200 

obtained on razinamah not primd facie proof of 
family necessity (Exp.) .. ... ... •*. 63 ( e ) 

Demolition 

of buildings erected on common land (Exp. 3) 225 


Deprivation of Caste, 

does not destroy right of inheritance ... ... 29 

Dharat, 

is levied in Mukatsar Bazar ... ... • •• ••• 249 

but not in Nowshera .•• — ... ••• 249 

Dharm, 

bequest to, is void (Illust. 4) ... ... ... 95 

Dholi, 

grant cannot be resumed (illust. 2) ... ... ... 227 


Diluvion. S'ee Alluvion. 

Disassociation, 

does not affect right of inheritance ... ... ... 25 

Dishonour, 

notice of, usually required in case of unaccepted 

hundi . ... . ... 265 

but want of notice will not relieve drawer of 

liability ... ... ... ... ... 265 

Disposition of Property, 

early form of (R. l) ... ... ... ... ... 56 

Distant Collaterals, 

right of, to object to alienations (R. after Exc. 6) 59 

Division, 

of acquired property ... ... ... ... ... 58 

of ancestral property ... ... ... ... ... 59 

partial, when permitted (Exc. 2) ... ... ... 59 

of share in joint estate by widow ... ... ... 15 

of! abadi and common land how regulated (R. l) ... 229 
See Abadi ; Common Land; Partition 

Doli, 

gift to daughter whose, has never left fathers 

house (Exc. 4) ... ... . ... 59 

Donee, 

death of, without male issue land reverts to 
donor’s collaterals as a body (R* J) 


25 
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DoVver, Para. 

non-payment of prompt, disentitles' husband to 
wife’s custody where consummation has not taken 

place . 82 

and where consummation has taken place, Court has 
power to direct payment of (R. 2) ... ... 82 

claimable in absence of agreement ... ... ... 83 

query, if Punjab Courts bound to award full (R.) ... 83 

transfer of property in lieu of, not sale (lllust. 2) ... 98 

Dry Wood and Dry Grass, 

occupancy tenants entitled to cut ... ... 220 (a) 

but not tenants-at-will ... ... ... ... 174 

Dues . . 246—253 

Ejectment, 

of tenants-at-will ... ... ... ... 172, 173 

of tenants for a fixed term ••• ... ..170 

of occupancy tenants ... ... 198*199 

procedure on ... ... ... ... ... 200, 203 

Eldest Son, 

adoption or appointment of, allowable ... ... 38 

Enhancement, 

of produce rent ... ... ... ... ... 183, 184 

of cash rent ... ... ••• ... ... 185 

cannot be made contrary to agreement (Exp. l) ... 186 
after decree for, no new suit can be brought within 
five years ... ••• ••• ••• ... 187 

Eschet, 

of heirloss estates *• ... ... 28 

Exchange, 

of land by widow (foot-note) .. ... ... 138 (page) 

Family Custom, 

Illustrations of (lllust.) ••• ... 

destroyed by discontinuance (lllust.) ••• 

Family Relations, 

questions concerning, governed by custom 


... 5 

Prelim. 
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Females, para. 

cannot dispose of inherited immoveable property 
except in certain cases ... ... ... 62,63,64 

nor property purchased from proceeds of estate so 

acquired (Exp. 2) 64 

persons dealing with, bound to know that they 
have only limited interest ... ... ... 65 

can dispose of certain kinds of property ... ... 66 

eligible for election to office of Mahant . 86 

association of, to enjoy monopoly of gains by pro¬ 
stitution, an immoral custom (Illust. 5) ... ... 1 

special property of ... ... ... ... 268“”"~273 

Forests, 

rights in, how determined . 131, 132 

Fraud 

omission hy vendor to give notice of sale to pre- 
emptor does not constitute (Exp. 3) ... ... Ill 

See Pre-emption. 

Fruit Trees, 

cannot be cut, but produce may be taken by occu¬ 
pancy tenants ... ... . 220 (d) 

Gaddi Nashin, 

office of, usually elective ... ,. t 85 

may be expelled for misconduct or incompetency ... 92 

presumed to have sole control of institution over 

which he presides ... ... .. v 93 

may have control over both temporal and spiritual 
affairs of institution, or only of former (Exc. 2) ... 93 

has control over servants of institution ... ... 94 

Gasab, 

a peculiar tenure in the Dera Ghazi Khan District 144 ( d) 
Giiarbari GosAtts, 

marry, and are succeeded by their widows (R.) ... 87 

Ghar-Jawai, 

position of, under later case law ... ... 27 

onus on him to prove right of succession . 27 

on death of, who succeeds to estate (R. 2) . 27 

alienations in favour of, frequently permitted (Exc. 4) 69 

presumption in such cases is that donor intended to 
benefit daughter (Exc. 4, R. 1 ) ... ... ... 69 
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Gift, para. 

no distinction between testamentary gifts and gifts inter 

vivos .56(6) 

of joint and separate property governed by same cus* 

tomary rules . 57 

by a father of portion of his estate in favour of one 
son (Exc 1) ... ... ... ... ... ... 59 

to daughters, daughter sons, sisters snd sisters’ sons 

(Ex. 4, R. 1, 2, 3) 59 

near collaterals or favoured relations (Exc. 3) ... 59 

power of, not co extensive vith power of sale (Ex. 5).., 59 

for pious or religious purpose (Exc. 6) ... ... 59 

must ordinarily be followed by possession ... ... 60 

exceptions to rule (Exp. 1) ... ••• . 60 

absolute, defined (Exp. 1) ••• ••• ••• ••• 64 

examples of, by widow to daughters and their issue 
(Exc. 1) ... ... .*• ... 64 

a tenant cannot, without first offering land for sale to 

landlord (Exp. \) . •• ••• ... 121 

subject of, reverts to donor’s collaterals on failure of 

donee’s male issue (ft. 2) . 25, 27 (It. 2) 

See Alienation . 

Gorah-deh, 

vacant space reserved for building purposes ... ... 223 

See Abadi ; Common Land 

Got, 

appointment as heir of person of different, generally 
invalid (R. 1) . ... ... 35 

Government, 

tenancies .. ••• ••• 163a 

Gradual Accession, 

defined (Exp. 2) . ••• ••• ... 256 

Grand Nephew, 

may be adopted (Illust. 3; . 36 

Grazing Cattle, 

all tenants have right of .176, 220 (6) 

Growing Crops, 

tenants entitled to, on ejectment ••• ••• ••• 179 


Gum Deposit, 

occupancy tenants entitled to, 
ings 


on trees in their hold- 

220 (cf) 


•v 


tv 
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INDEX, 


Haq Bakri, para. 

levied in some villages ... ... ... ... 248 ( d) 

Haq Kasur, 

realised from Chakdars ... ... ... .,.142 

Haq Zemindari, 

co-sharer in well has superior right of pre-emption to 
one who merely enjoys a ... ... ... ... 127 

Hazara Tenancies, 

special features of ... ^ ... ... _ 163 

Heir, 

appointment of, by childless proprietor ... ... ... 35 

of absentee when entitled to recover ... ... 242 

See Adoption . 

Houses in Village, 

sale of, by non-proprietors ... ... ... 236 

Hundi, 

how far governed by Negotiable Instruments Act (R. 1) 261 
crossed with words Siri-Nishani ... ... 261, 262 

purchased by Arthia ... ... ... ... 263, 264 

dishonour of, should be notified ... ... ... ... 265 

S'hdh-jog : liability of drawee for payment to wrong 

person (B.) .265 

when should be presented (R. 4) ... ... ... 265 

stamp on (R- 3)... ... ... ... ... ... 265 

See Agent, 

Husband, 

Muhammadan, may divorce wife at pleasure ... 72 

undivorced wife cannot marry again in lifetime of ... 74 

effect of apostacy of M uhammadan ... ... ... 76 

loss of caste of, does not cancel marriage . . ... 78 

suit by, for restitution of conjugal rights ... ... 79 

conniving at wife’s adultery, cannot claim restitution of 
conjugal rights ... ... ... ... ... 80 

cruelty of, effect on marital lights . ... ... 81 

non-payment of dower by, disentitles husband to conjugal 
rights where there has been no consummation ... 82 

property of wife held to merge in that of ... ... 268 

crnaments made up by, cannot be disposed of by wife ... 269 

usually succeeds to wife’s property ... .. s 271 
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Illegitimate Children, para. 

only entitled to maintenance ... ... ... *** 34 

descendants of, have no such claim (Author.) ... ... 34 

Imam, 

grant of land to, of village mosque only tenable during 
pleasure of grantees (Illust. 2) . . ... ... 95 

but a majority of proprietors cannot resume such a grant 
(Illust. 1) 227 

Immoral Debt, 

burden of proving that father’s debt is an, lies on son 

(Exc. 1) _ . 59, 63 

Improvements, 

to be considered in calculating market-value (Exp. 5) ... 101 
tenants-at-will can only make, with consent of landlord 176 
when ejected, may claim compensation for actual 177 

compensation for, how made .. ... ... ... 218 

occupancy tenants entitled to make ... ... ... 214 

what the term includes (Exp. 1 & 2) ... ... ... 215 

Examples of (Illust.) .. ... ... ... ... 215 

effected contrary to agreement (Prov.) ... ... ... 215 

procedure in determining compensation for ... ... 216 

matters to be regarded in assessment of compensation 
for ... ... ... ... ... ... ... 217 

compensation for, how barred ... ... ... ... 219 

by landlords ... ... ... .. _ 221, 222 

Involuntary, 

effect of, parting of cultivating rights ... 157 (6) 

Irregular Transfers, 

by tenants voidable ... ... ...212 

ISTEMRARDAR, 

cannot bind the estate beyond his own lifetime (Exp.) 145 
ISTEMRARI, 

grant is a jagir within meaning of Pensions Act 

(Exp.) . 145 

Jagir, 

includes grant of a rakh and an istemrari grant ... 145 
is either hereditable or for life ... ... ... ... 147 

no suit relating to, can be heard in Civil Court without 
certificate ... ... — ... ... ... 148 

assignment miy be attached in execution of decree ... 149 
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J AG i R— continued. PARA. 

prooedure before Court should attaoh (R) .149 

Government may prescribe rule of descent at time of 
grant of a (Exp. 3, Illust. 2) ••• ... 2, 147 

succession to, grants in Hazara (R.) ••• ... ... 7 

Jagirdars, 

certain families of, recognise primogeniture (R) ... 7 

position of, described ... ... ... ... ... 145 

term, includes maHdars (Exp. l) ... 145, 157 (d) 

when entitled to position of occupanoy tenants 157 ( d ) 

are entitled to half produce on re-appearanoe of sub¬ 
merged lands (Illust. 3) ... 256 


'UNS, 

in absence of custom are governed by Hindu law (R. 3) Prelira 
Jalkar, 

right of fishery . ... ... ... ... 259 

Jhanrara Marriage (Illust. II) . 70(6) 

Jhuriband, 

tenure described ••• ... ... ... ... 164 (6) 

Joint Property, 

alienation of, governed by same rules as separate property 57 
widow succeeds to husband’s share in ... ... ... 14 

"Just Debt,” 

defined (Exp. 1) ... ... >n •«? ... 63 (6) 


Kamiana, 

levy o! ... ... ... ... • •• ••• 248 (a) 

Kamins, 

power of, to sell houses in their occupation ... ... 236 

may in some villages transfer right of residence (R ) 238 

Kang Champas, 

or cottagers, in Lahoul .167 

Kababat Karib, 

entitled to first offer of pre-emption .123 

what relations are included in term (Exp.) ... 123 
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Karewa, 

marriage usually produces no forfeiture of widow’s estate 

(Exc. 1 ) .. 

offspring of, marriage share inheritance of the two 

fathers (R. 1). 32 

amongst certain classes a deserted wife is permitted to 

marry again by (Exc.) 74 

requires no religious ceremonies ... .. ... ... 75 

is reprobated amongst Brahmins and pure Rajputs 
(Exc. 1) 75 

Kasuk Khwar, See Chakdar. 

Katba, 

no pre-emption in case of sale of large (R. 4) ... 113 

Khana-Damad. See Ohar-Jaicai. 

K HANK An, 

servants of, ordinarily subject to control of head of 
institution ... ... ... ... ... ... 94 

property attached to, and not specifically devoted to 
religious uses, is subject to ordinary laws of inherit¬ 
ance (Illust. l) ... ... ... ... ... 95 

Khwas, 

son is only entitled to maintenance for life (Author) ... 34 

Kindred, 

consent of, to adoption by widow . 39 

powe r of, to consent to adoption must be found to be 
customary (Exc. 1) ... ... ... ... ... 39 

See Collaterals. 

KI8HTI-BANNA, 

or deep stream rules (Illust. 1) ... ... ... ... 254 

Kuch-Muoh, 

alluvion system described (Illust. 2) ... ... ... 254 

Kuhmar, 

tenant described ••• ••• ••• ••• ••• 165 

Kubi-Kamini, 

levy of ••• ••• ••• ••• 248 (/) 


AH, 

by, for fees cannot be heard in Civil Court 


252 
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INDEX. 


Lambardari, para. 

succession to, by appointed heir (Exc. 3 & R. 1) .. 35 

Landlord, 

is not permitted to cut trees from land in possession of 


occupancy tenants ... ... ... ... 220 (e) 

improvements by . ... ... 221 

See Occupancy Tenant ; Pre-emption , 

Latiiband, 

tenure described ... ^ .. ... ... 141 

Lekha-mukiii, 

mortgage form of, described ... ... <..15] 

Letting, 

overy occupancy tenant has right of sub— . ... 206 


Lien, 

a kind of proprietary due paid by a Chakdar ... ... 142 

Limitation, 


for suit on pait of reversioner to contest alienation ... 69(a) 


- : —by or against alleged adopted son 

55 (a) 

-for restitution of conjugal rights 

. 79 

-for pre emption ... 

111 & p. 230 

-by absence 

241, 242, 244 

->to rectify settlement entry 

. 136 

Lis Pendens, 


in pre-emption suit (R. 2) .~ 

. 97 

Locus Standi, 


of distant collaterals to contest alienations 

i (R. after 

Exc. 6) 

. 59 

Mafidar, 


term, includes jagirdar (Exp. 1) 

157 ( d) 

when entitled to occupancy rights 

157 (d) 

son of, when entitled to same (R. 1, 2) 

.157 


right of, to half produce on reappearance of sub¬ 
merged lands (Illust. 3) ... ... ... ... 256 

See Jagirdars . 

Maintenance 

widow only entitled to, in presence of sons ... ... 16 

of widow is a charge upon husband’s entire estate *. 17 

enforceable against purchaser with notice ... ... 18 

but not against purchaser without notice ... 19 
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Maintenance —continued. 

widows, not defeated by forfeiture of estate to 

Government . ... 20 

nor usually dependent on widow's residence in 

husband's family ... ... ... 21 

of illegitimate children . 34 

Majority, 

will of, cannot prevail in certain matters .227 

exceptions to rule ... ... ... ... ... 227 

See Common Land. 

Male Descendants, 

term, includes adopted son (Exp. 3 & It.) ... ... 213 

Malik Kabza, 

tenure of, described ... ... ... ... ... 138 

does not ordinarily share in the village shamilat ... 224 
exceptions to rule (Exc. 2) ... ... ... ... 224 

is entitled to recover submerged land on reappear¬ 
ance (Illust. 1) ... ... ... ... ... 256 

Marrugf, 

question concerning, governed by custom ... Prelim, 

essential conditions of ... ... ... ... 70 

legally performed, cannot be repudiated by adults 71 

consummation of, not necessary to validity (Exp.) 71 

on behalf of minor may be repudiated in certain 

cases ... . ... ... ... 73 

until existing is legally set aside a woman cannot 

contract a fresh ... ... ... ... ... 74 

second, may be contracted by repudiated wife 

amongst certain classes (Exc.) ... ... ... 74 

Karewa effect of ... ... ... ... ... 75 

apostacy causes cancellation of Muhammadan ... 76 

Married Woman, 

custom that a, may contract second marriage without 
permission of, or divorce by, first husband immoral 

(IlluSt. 1) ;.■ ... ..1(a) 

property of, usually considered to vest in husband ... 268 

cannot dispose of ornaments given by husband ... 269 
self-acquired property of, how devolves on her 

death ... . . 270,271 

immoveable property purchased from proceeds of pre¬ 
sents given to • • • ... ... 272 

-from savings from husband's estate 273 
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Milk, 

a form of grant of revenue 


Mortgage, 

incomplete (Exp- 2) 
lekha mukhi, form of 
pre-emption in case of (R. & R. 1) 


• •• 


• t • 


PARA. 

... 150 


... 61 
... 151 

98, 122 


Mortgagee, 

mode of asserting pre emption in respect of foreclosure 
by ... ... ... ... ... ... ... 102 

computation of limitation where, in possession pur¬ 
chases property (Exp, 2) ... ... ... ... Ill 

in lekha mukhi form ... ... ... ... .. 151 

See Pre emption . 

Mother, 

succeeds in default of sons and widow ... ... 22 

cannot alienate estate inherited from son or grandson... 62 

nor property acquired out of savings from huusband’s 
estate (Exp. 2) ... ... ... ... 64 

Muhammadan, 

husband can divorce his wife at pleasuro ... ... 72 

apostacy of, husband : effect of ... ... ... ... 76 

Muhtaharfah, 

levy of ... ... ... ... ... 248 (d) 

Mundemar, 

tenant described ... ... . ... 164 (a) 

Muqarraridar, 

described • •t •«. ... Ml Ml 140 

Mushaa, 

Muhammadan Law as to, not applicable to gift of a 
share in zamindari estate t,R.) ... ... ... 56 


Necessity, 

what constitutes, to justify alienation . 63 

-, by manager of religious institution ... 91 


Nephews, 

and grand, succeed jointly irrespective of associa¬ 
tion ... ... ... ... ... ... ... 

gift to, by childless proprietor (Exc, 4) . 


25 
58 J 
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Non-proprietor, 

in village cannot dispose of site of house 
but may sell materials ... 
exceptions to rule (Exc.) 

Notice. See Dishonour ; Pre-emption. 


PARA. 

236 

236 

236 


Occupincy Tenant, 

lapse of time does not convert tenant-at-will into 153 

fact of long possession may raise presumption that 

ancestor was (R. 1) ... ... ... ... 153 

occupancy right cannot ordinarily be acquired in 
common land by one of several joint owners ••• 154 

contrary instances ... ... ... ... ... 154 

cannot be deprived of position by subsequent alteration 
of wajib-ul-arz or passing of Tenancy Act * - ... 155 

nor can a tenant become an, by subsequent passing 

of Tenancy Act except in certain cases . 156 

who are entitled to position of, under Section 5, 

Tenancy Act .. . ... 157 

acquires same right in exchanged land as in 

original holding ... ... ... ... ... 158 

presumption in favour of one whose name appears 

as an, in settlement records ... . 159 

on other grounds ... . 160 

voluntary abandonment of cultivation by ... ... 161 

what constitutes abandonment (Exp.) ... ... 161 

illegally dispossessed by, landlord may sue within one 
year of recovery of possession ... ... ... 162 

in Hazara District subject to special law ... ... 163 

who are considered, in the Dehra Ghazi Khan District 164 
produce rent of, can only be enhanced in certain cases 183 
cash rents paid by, when may he enhanced ... 185 

and not re enhanced for a period of five years after 

decree ... . ... ... 187 

may claim abatement on certain grounds ••• ... 189 

and also remission of arrears of rent ... ... 190, 191 

mode of payment of rent by ... ... ... ... 192 

commutation of rent payable by, cannot be effected 

without his consent ... ... ... 193 

may apply to appraise crop in case of dispute 195, 197 

procedure on such application ... ... ... ... 195 

when liable to ejectment ... ... . 198 

procedure on ejectment must receive compensation 

before ejectment ... . ... 200, 201 

but omission will not invalidate ejectment . 202 
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Occu pancy Tenant— c ontinued . para . 

may contest ejectment within one year • •• ••• ••• 203 

may relinquish land ... ... ••• ... ••• 204 

procedure in such cases ... ... ... 205 

may sub-let his holding subject to conditions of written 
contract ... ... ... ... 206 (l) 

effect of sub-letting land ... ... ... 206 (2) 

may alienate his holding... ... ... ...207 

rights of, under Section 5 may be sold in execution of 
decree ... ... ... ... ... ••• 209 

but not in case of other, without previous consent of 
landlord ... ... .. ... ... ... 210 

alienee acquires same right as ... ... ... ... 211 

irregular transfers by, voidable at instance of landlord 211 
succession to estate held by ... ... ... ... 213 

entitled to compensation for improvements ... ... 214 

compensation how awarded to ... ... ... ... 218 

procedure in determining compensation •• ... ... 216 

tender of beneficial lease to, excludes claim to compen¬ 
sation ... ... ... ... ... ... ... 219 

customary rights enjoyed by ... ... ... ... 220 

entitled to share in shamilat in certain villages (Exc. l) 224 
See Alienation; Alluvion and Diluvion ; Common 
Land; Compensation; Letting ; Pre-emption . 

Omission, 

effect of, by vendor to give notice to pre.emptor of 
intended sale (Exp, 3) ... ... ... ... Ill 

See Pre-emption . 

Only Son, 

adoption or appointment of, allowable ... ... ... 38 


ONUS PROBANDI. 

In case of succession by male agnates in presence of 
daughters ••• ... ... ... ... ... 23 

-claim by Khana-Damad ... ... ... 27 

-adoption of daughter’s or sister’s son ... 37 

-- succession to appointed heir dying childless 55 

-alienation by male childless proprietor ... 61 

-alienation by female in possession ... ... 65 

-preemption in towns -• 113 & p. 220 

to fcho v transaction other than described in deed (R).. 98 
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Opahus See Basiku Opahus. para 

Oral Agreements, 

effect of, under Section 8, Punjab Tenancy Act (R. 2)... 168 
Ornaments, 

given to wife by husband cannot onlinmly be disposed 
of by wife ... ... ... ... ... ... [269 


Pagvund, 

rule of inheritance generally followed ... ... 7, 

Partition, 

questions concerning, governed by custom ... Prelim, 
of common land how effected ... ... ... ... 228 

mode of carrying out, rests with Revenue officers ... 229 
possession on, how obtained ... ... ... ... 31 

re-distribution of common land after ... ... ... 32 

conditions under which widow may obtain (R.) ... 15 

Patch i r, 

acquisition by tribal division ... ... ... 144 ( a ) 

Pattidari, 

tenure described ... ... ... ... 137 (£) 

distinction between pure and imperfect (R.) ... 137 (c) 

vi’lage, cannot bo said to be held on ancestral shares for 
purposes of pre emption (Exc.) ... ... 119 (cf) 

Patwari 

suit by, for his allowance cannot be heard in a Civil 
Court .. 

Pension, 

jagir assignment not ordinarily regarded as ... ... I39 

Physical Possession, 

meaning of term (R. 3) ... . ... m 

PlCHLAG, 

as a class are not entitled to succeed ... ... ... 1 q 

but gifts occasionally permitted to (R. 2 ) ... ... jq 

Planting Trees, 

here and there not an “ improvement ” entitling tenant 
to compensation (Illust. 3) ... ... ... ... 


individual proprietors have no right of, in common land 26 
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PoRIA, PARA- 

a kind of proprietary grant 141 (c). 

Possession. See Physical Possession . 


Pre-emption.—A. Under Punjab Laws Act , 1872. 

defined — ... ... .. ... ••• ... 97 

may be claimed against a Christian residing in locality 
where it prevails (R. 1) ... ... ... ••• 97 

widow representing husband’s estate may claim (R. 2) 97 

nature of presumptive right (R. 3) ... ... 97 

arises in what cases ••• ... ••• ••• ••• 98 

notice of intended sale must be given to persons entitled 

t/O ••• ••• ••• mi ••• m ... 09 

and must come from vendor (R.) — ... ••• 99 

notice must be given through local Court ... ... 100 

person entitled to, may waive notice (R.) ••• ••• 100 

waiver of, may be inferred from conduct (R.) ••• ••• 100 

once waived, cannot be re-asserted (R.) ••• •• 100 

right of, bow lost ... ... ... ••• ••• 101 

what is deemed “fair market value ” (Exp. 3—5) ... 101 

in respect of the foreclosure of the right to redeem 102, 103 
on what grounds suit to enforce, may be brought ... 104 ; 

benami plaintiff, rule as to (ExpJ ... ... 104 

meaning of expression ‘ good faith” (R. 1) ... ... 104 

when Court may itself fix price of property sold ... 105 
must be claimed of sale in entirety ... ... •••106 

is lost as to whole bargain if waived as to part (Illust. 

<fc H<) ... ... ... ... 106 

principle of rule explained (Exp, 1 & R.) ... ... 106 

one of joint vendors cannot claim ... ... ... 107 

cannot be defeated by vendor withdrawing from sale 

(R. 1, 2) 107 

Court may require person claiming, to deposit price or 

market value of property ... ... .108 

two persons not having joint right of, cannot sue together 

for (R. 2) 108 

decree for, must specify date for payment of purchase- 
money ... ... ... ... ... ... ... 109 

if date should turn out to be a holiday, payment may 

be made on next open day (Exp./ .109 

other instances where delay held to be excusable (R. 1, 2) 109 
if purchase-money is not paid as directed, suit should 
stand dismissed ... ... ..• ... ... HO 

limitation prescribed for suit to enforce. Ill 

meaning of term “physical possession” (R. 3). Ill 
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IPrb-emption.-^A. Wnder Act of 1872 —cotriinmdi para. 

how limitation is computed in suits for, where posses¬ 
sion of parts of property is taken on different dates 

(Exp. 1) HI 

-.--whore whole property does not admit of posses¬ 
sion (Exp 1) • ... ... ... ... ... ill 

•when mortgagee is in possession (Exp, 2) ... 111 

omission by vendor to give uotice not a fiaud extending 
limitation (Exp- 3) ... .. ... ... ..Ill 

nor is period for, extended by reison of pre-emptor’s 
minority, insanity, etc. (Exp. \) ... .. Ill 

limitation in cage of foreclosure by conditional sale 

(Exp. 5) Ill 

oqnfers on pre-emptor all benefit which vendee takes 
under sale ... .. ... ... ... ... 112 

tn towns not presumed to exist ••• ... *“113 

a mohul’a may constitute a sub division of a town for 
purposes of (Exp. l) ... ... ... 113 

but not a small bazar, or a street (Exp. 2) ... ... 113 

proved to exist in certain towns (R. 1) ... *“113 

but not in parts of others (R. 1) ... ... ••• 113 

presumption in favour of, from fact of its prevailing in 

other mohullas of same taraf (R- 2) ... ... ... 113 

mere fact that, exists in regard to houses, raises ao pre¬ 
sumption as to shops (11. 3) .* ... ... 113 

no pre-emption of large katra (R. 4) ... ... ... 113 

in towns, generally depeads on vicinage .. ••• ... 114 

nearness of relaiijnship by itself confers no claim t ) ... 115 
one co-parcener cannot claim against another ... ... 116 

in case of persons equally entitled ... ... 117, 120 

procedure in wise of rival claimants (R.) ... 117 

in villages, presumed to exist • • -*• ••• 118 

persons entitled to, under Punjab Laws Act ... 110 

a son in lifetime of father is not a co-sharer for purposes 

of (Exp. 3) . 119(a) 

a larger share in village confers n® preferential right 
(Exp. 4) ... .. ••• ... ••• ••• 119 

nor the faet that on© of co sharers is relative of 

vendor (Exp. 5) ... . ••• — 119 

must be shown to exist in village in which land is situate 

(Exp. 6) ••• ••• ••• ••• ••• 119 

purchase by one of two or more ce sharers is not for 
benefit of all (R. 3) ... ••• 119 (a) 

a sharer of the same khata has a superior right of, to a 
proprietor who only receives malikana (Exp. 2) 119 ( 0 ) 
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Pre-emption,—A. Under Act o/1872— continued . pAtoA. 

mere relationship to vendor gives no superior right 

of (Exp. 2). 119 (c) 

joint right of, not lost by refusal or omission of some 

proprietors to join the rest (Exp. 3) ... 119 (c) 

a proprietor by purchase is a landholder in village for 

purposes of (Exp*) .. ... ... ... 119 (e) 

in case of land to trees of which the Government 

is entitled (Prov.) ... ... ... ... 119 ((f) 

in case of two persons equally entitled ... ... ... 120 

vendor’s election when to be made (Exp.) ... ... 120 

how determined in case of land sold or gifted by an 

occupancy tenant ... ... ... ... 121 

frequently extends to mortgages ... ... ... 122 

nearest kinsman entitled to ... ... ... ... 123 

fact of one co-sharer’s land adjoining land sold to a 

larger extent confers per se no superior right of 121 
inferior proprietor in the same khala has preferential 
claim to ... .. .. ... ... ... 125 

proprietor of site of house in abadi has superior 

claim to, over non-proprietary neighbour ... ... 126 

in villages where chcikdciri tenure prevails ... ... 127 

Pre-emption.—B. Under Punjab Pre-emption Act , 1913, 127 a 

Presumption, 

in favour of settlement entries ... ... ... ... 135 

-right of settlement entries .. ... ... 25 

against exclusion of ordinary heirs by Khana- 

Damad ... ... ... ... ... ... 27 

in case of adoption of daughter’s son ... ... 37 

against power of alierating ancestral propelty without 

necessity . ... ... 61 

that female estate is a limited one ... ... ... 65 

that pre emption exists in villages ... ... ... 118 

that non-pi oprietor cannot dispose of site of his 
dwelling-house ... .. ... ... . 236 

onus of proof where pre-emptor denic3, stated in 

deed (R. 2).104 

Produce Rents, 

removal of produco before division ... ... ... 193 

appraisement of ... ... _ ... 194, 197 

enhancement of ... ... ... ... ... 183 

Property. See Acquired Property ; Ancestral Property ; 
Woman's Special Property ; Wakf* 
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Proprietors, para. 

superior and inferior ... ... ... ... ... 138 

inferior, of same khata have prior claim to pre-emption 
to superior proprietor ... ... ... ... 125 

none of the, can alter condition of joint property 
without consent of all ... ... ... ,225 

power of majority to bind rest .. ... ... ... 227 

cannot claim re-distribution of common land after 
partition ... ... ... .. .. ... 232 

non-, can only dispose of materials of house and not 

of site .23 G 

as a body entitled to site in abadi vacated by non¬ 
proprietor ... ... ... ... ... ... 238 

entitled to claim pre-emption of land sold by occupancy 
tenants (Exp.) ... ... ... ... ,..121 

See Alienation; Common Land; Occupancy 
Tenants; Partition; Pre emption . 

Purchaser, 

bona fide , with notice, bound hy widow's claim to 

maintenance ... ... ... ^ ... ... 18 

but not against, without notice ... ... ... 19 

is not entitled as against vendor to recover deficiency 
between price paid by him and that payable by 
pro emptor (11, 2) ... .. 105 

Rajputs, 

marriage with women of other castes ... ... 70 (b) 

Rate of Rent, 

enhancement of ... M« Ml 185 

Rayatana, 

levy of ... .. ... ... ... ... 248 (g) 


Record of Rights, 

entries in, presumed to be true ••• ... ... 135 

suits by persons aggrieved by entries in ... ... 136 

limitation applicable to such suits (R- 2) ... ... 136 

Reformed Land, 

belongs to original owner (Exp. 3) ... ... ... 256 


Relationship, 

degrees of, how computed. See Computation . 

Religion, 

change of, does not affect right of inheritance ... 29 
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RELiGtous Institutions, para, 

governed.by their own usages ... ... ... 84 

principle of succession in (It ) ... ... ... 84 

office of Muhant elective ... ... ... ... 85 

not essential for a Muhant to be appointed (R. 8) ... 85 

women aie eligible for election to office ... 36 

but not to office of spiritual superior (Exc.) ••• 86 

by entering, rights of inheritance in natural family are 
lost ... ... ... ... .,* ... ... 87 

exceptions to rule (Exc.) ... ... ... 87 

Chelas attached to, entitled to maintenance ... ... 88 

property of individual members belongs to institution 

to which they are attached ... ... ... ... 89 

property belonging to, cannot be alienated except for 
necessary purposes ... ... .. ... ... 90 

examples of what are necessary purposes” ... ..- 91 

head of, may be expelled for misconduct .. ... 92 

-presumed to have sole control of affairs ... .. 93 

in small, disciples have co equal rights (Exc. l) ... 93 

may have a spiritual and temporal head (Exc,2) ... 93 

servants of, are subject to control of the head of institu¬ 
tion ... ... ... ... ... ... ... 94 

what constitutes wakf ... ... ... ... 95 

property once constituted wakf Cannot be redeemed ... 96 


Relinquishment, 

tenant must give notice to landlord if he desiros, of land 204 
procedure for ... ... ... ... 204, 205 


Remarriage, 

of widow with stranger causes forfeiture of her estate 32 
but not generally if with brother of deceased (Exc.) ... 32 

nor will, deprive widow of future rights of inheritance 33 

except in Karewa form, by repudiated wifo^ not permit¬ 
ted in lifetime of first husband (Exc-) ... 74 

Remission, 


and suspension of rent ... ... ... ... 190, 191 

ReKt- See Abatement; Alteration; Commutations; En¬ 
hancement • 

Representation, 

principle of, recognized in succession to property 8, 25 

Revenue, 

ruling power entitled to, by ancient custom ... ... 128 

all owners of laud are jointly and severally responsible 
for *,* n* ... J 2^ 
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Revbnue— continued . para. 

first charge upon rents ... ... ... 130 

malikan-makbtiza only responsible for, on their own 

holdings .138 

remission of, when allowed to landlord may also be 
claimed by occupancy tenant ... ... ... 191 

mcifidar entitled to half rates on re appearance of sub¬ 
merged lands (Ilust. 3) ... ... .. ... 256 

Reversioners, 

within seventh degree usually excludes daughters (it. l) 23 
consent of, to widow’s adoption (Exp. 1,3) ... ... 39 

entitled to object to alienation by male proprietor of 
ancestral property ... ... ... ... ... 59 

nearest, ordinarily alone entitled to object to alienation 67 
See Collaterals . 

Rivaj-i-am, 

authority of, in proof of custom (Exp. 2) Prelim, and 

para. 3 (footnote) 

Rival Claimants, 

for pre-emption, rule of decision as to ... ... 117 

procedure in case of separate suits by (R.) ... ... ] 17 

Ruh-Girdani, 

or face recognition of alluvion land (Must, 3) ... 254 


Sale, 

by sonless proprietor of ancestral property ... 59 

by occupancy tenant ... ... ... ... 207 

in execution of decree of occupancy rights ... ... 209 

transaction not described as a, may be found to be in 
reality a (Exp, 2) ... ... ... ... ... 98 

when full consideration not established (Exp. 2) ... - 61 

See Pre-emption . 

Security, 

for payment of land revenue ... ... ... 130 


Settlement, 

entries in, presumed correct ... 
agreements embodied in, operate only during continu¬ 
ance of (Exp.) ... ... ... . 


inclusion of submerged land within particular bound¬ 
aries, one mode of identificationR. l)ar ... 


136 

240 

266 
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SHAE-JOG Hundi, para. 

liability of drawee of, for payment to wrong person R.) 265 

Siiamtlat-Deii, 

jagirdar has ro share in ... • ... • •• • •• 146 

only proprietors of village can share in •• ... ... 224 

occupancy tenants and proprietors of holdings occasionally 
share in (Exc. 1, 2) ... ••• •• ••• .•• 224 

disposal of not dependent on will of majority ... 225 

partition of, how effected ... ... ... ...228 


no occupancy rights claimable in, by one of joint owners 154 
See Common Land . 


Shurkian Shikmi, 

meaning of term (R. 2) ... ... .. 119(a) 

Sillandar. See Chakdar . 

Sisters, 

generally excluded by customary law ... ... .. 24 

exception to rule (Exc) .. ... • - ... ... 24 

gifts to, sons (Exc. 4, R. 2, Inst. B,) ... ... ... 59 

Son less Person, 

what term, includes (Exp. 5) ... ... ... ... 35 

conveyance by, binds subsequently begotten child (R, 4) 59 

alienation by, in favour of relations who have rendered 
services to him (Exc. 3) ... ... ... ... 59 

Sons, 

first entitled to inheritance .. ... ... ... 6 

cannot ordinarily enforce partition (R. l) ... ... 6 

by different mothers usually share equally ... ... 7 

share of, who pre-deceased their father, devolve on their 
sons • •• ••• ••• ... ... ... 8 

and at times on their widows ... ... ... ... 9 

step, as a class excluded ... ... ... ... ... 10 

in default of, widow succeeds ... ••• ... ... 11 

illegitimate, only entitled to maintenance ... ... 34 

adopted or appointed sons ... ... ... ... 35 

have power at time to restrain alienation of acquired 
property by father (Exc. 3) ... ... ... 57 

and generally in case of ancestral property ... 59 

amongst some tribes, father may give one of several, a 
larger share (Exc. 2) ... ... ... ... ... 59 

burden of proof in such cases (Exc. 2) .•• ... ... 59 

bound to pay father's just personal debts (Exc. 1) ... 59 


widows of, who pre-deceased their father, not generally 
admitted to sucqeed to their husband’s share 


9 
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Special Property of Females, para. 

customary law regards wife’s property as merged in 
that of husband .. ... ... ... ... 268 

ornaments made up by husband ate not at wife’s free 
disposal ... ... ... .. ... ... 269 

husband generally succeeds to wife’s property ... ... 270 

succession to. if wife outlives husband, depends on 
nature of property ••• ... ... ... 271 

immoveable property purchased from proceeds of move, 
able property given to wife ... ... ... ... 272 

-from savings from husband’s estate ... ... 273 

See Alienation . 

Sri Nishani, 

effects of such words on hundi ... ... ... ... 261 

firm named in, when responsible ... ... ... 262 

Statutory Law, 

relating to alienation of agricultural land .. . ... 56a 

-pre-emption ... ... ... ... ... 127a 

Step-Mother, 

only entitled to maintenance (R. 2^ ... ... ... 22 

Step-Sons, 

as a class not entitled to inherit ... ... ... 10 

sometimes permitted to be appointed heir (R. l) ... 10 

gift to, sometimes allowed (R. 2) ... ... ... 10 

Stridiian. See Special Property of Females. 

Sub-Letting, 

tenant at-will has not the right of .. ... ... 174 

but occupmey tenants have right of ... ... ... 206 

Submersion' 

does not destroy original right of property (Exp. & 

Ulust.) ... .256 

See Alluvion and Dilnvien . 

Succession, 

of sons ... ••• ... ••• ... ... ••• 6,7 

of sons’ sons ••• ... ... ... ... ... 8 

of sons’ widows ... — ... ••• ... ... 9 

of step-sons ... ••• ••• ••• ••• 10 

of widow ... ••• ••• • * 11 

of mother ... ••• — — ••• 22 

of male collaterals excluding daughter. 23 

of sister ... ••• ••• ••• ••• 24 

of brothers and nephews • . ... 25 
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Succession— continued ’ para. 

of whole blood to exclusion of half blood ... ... 26 

of Khana-Damad ... ... ... ... ... 27 

in default of all heirs ... ... ... ... ... 28 

forfeited by entering religious order ... ... ... 30 

uncondoned adultery generally deprives wife of right 
of ... ... ... ... ... ... ... 31 

rule of, in case of occupancy tenants ... ... ••• 213 

to specicl property of females ... ... ... 270, 271 

Sudden Change, 

lands separated by, of a river, remain the property 

of the original owner ... ... ... ... 257 

Superior Proprietor, 

position of, described ... ... ... ... 130 

Supersession, 

of Hindu wife, does not deprive her of right to 
maintenance, or to inheritance after husband’s death 
(Exp.) . ... ... 72 

Survivorship, 

principle of, applicable to co- widows ... ... ... 13 


Tenancy Act, 

does not affect existing rights ... ... ... 155 

nor confer new rights of occupancy except in certain 

cases ... ... ... ... ... ... 156 

who are entitled to occupancy rights under Section 5 of 157 

-under Section 8 of ... ... ... ... 160 

provisions of, not controlled by certain agreements, 
and do not affect other agreements (R. 2 , (Exp. 2), 

(Exp. 2), (Exp.\ (R. 1) 168, 186, 199, 206, 207, 215 

Tenants, 

general classification of ... ... ... ... 152 

for fixed term of years ... -. ... 168,171 

at-will, position of ... ... ... ... ... 172 

-cannot cut trees, grass or wood, without landlord’s 

consent ... •• ... ... ... ... 174 

-can graze agricultural cattle on common land ... 175 

-cannot make improvements except with landlord’s 

consent ... ... ... ... ... ... 176 

-if ejected, entitled to compensation for actual 

improvements ... ... ... ... 177 
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Tenants— continued* para. 

at-will, entitled to value of growing crops ... ... 179 

special classes of, in Hazara ... ... . 163 

-j n Dehra-Ghazi-Khan ... ... 164- 

government ... — ... ... ... ... 163a 

kuhniai'y condition of ... ... ... ... ... 165 

Batik :u Opahus condition of ... ... .. ... 166 

Chalet is and Kany Cham pas ... ... ... .. 167 

See Occupancy Tenants. 

Tender op Compensation, 

must be made before ejectment ... ... 177, 201, 202 

Tenures, 

leading forms of ... ... ... ... ... 137 

malik wakhuza ... ... ... ... ... 138 

mnqarraridar ... ... ... ... ... 140 

lathband ... ... ... ... ... 141 

chakdar ... ... ... ... ... 142 

in Himalayan districts ... .. ... ... 143 

in Debra Ghazi Khan ... ... ... ... 144 

jagir ... ... ... ... ... ... ... 145 

istemrari (Kxp.) ... ... ... ... 145 

milk ... ... ... ... ... .. ... 150 

Testation, 

power of, follows conveyance of property inter vicos 

<11. 2) ... 56b 

Titana Patti, 

or marriage foes, levy of ... ... ... 248 (d) 

Towns, 

in which pre-emp.ion has been found to prevail (R, 1 (a)) 113 
sub divisions of, in which pre-emption has not been 

found to prevail (11. 1 (fd) ... ... ... 113 


Transfkb, 

private, by occupancy tenants how, regulated ... 206, 207 

Treks, 

right of occupancy tenants to cut ... ... ... 220 

tenants at-will to cut ••• ••• ••• ••• ••• 174 


Udasi Fakirs, 

generally incapable of transacting worldly affairs ... 30 

but not those residing in the Jalandhar district (E*c.) 30, 87 
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PAHA. 

14 

15 


W i dows —continued 

succeed to husband’s share in joint property. 

in such case can claim separation of share . 

only entitled to maintenance in presence of sons and 

grandsons ••• ••• ••• •" . 

maintenance of, is a cliargo on entire estate 
and enforceable against purchaser with lmticc •• 

but not against purchaser without notice . 

charge for maintenance not defeated by forfeiture of 

estate ••• ••• ••• ••• *•* 

nor dependent on residence with husband’s family 
forfe t estate on proof of unchastity ... 
but would still be entitled to maintenance (R.) 
on re-marriage, except with brother of deceased lose 

inheritance ••• •— 

re-marriage of, will not affect future rights of inheri- 

tance ••• ••• ••• ••• 

adoption by, when allowable 

when estopped from denyin; husband’s authority to 
adopt ••• 

cannot be compelled to exercise power of adoption 

may exercise power at any time . 

but not so as to defeat heirs of subsequent male holder 
may exercise power even when taking as heir to son ... 
adoption by, without authority, effect of (R. 1) 
cannot object to alienation by husband, when sufficient 
provision exists f jr maintenance (Exc. 1) ... 

incompetent to alienate inherited estate except for 
necessity ••• ••• ••• ••• 62, Go 

instances of legal necessity ••• ••• — ••• 63 

reversionary heirs may object to alienation by ... ... 67 

can assert claim to pre-emption as representing husband’s 
estate’(iR- 2) ••• ••• ••• ••• _ ••• ••• 97 

See Alienation : Appointment : Succession. 
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succeeds in default of son ••• ••• ••• • • 11 

and to share of husband in joint estate ... ... 14 

loss of caste does not deprive husband of custody of ... 78 

suit for custody of, limitation fo: • •• ••• ... 79 

cruelty to, effect of ••• ••• ••• ••• 81 

property of merges in husbaud ••• ••• ... .. 268 

succession to special property of . 270, 271 

Wipe’s Brother, 

may be adopted (Illust.) ••• ••• 3G 

son of, may be adopted (Illust.) ••• ... 3G 
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Will, ^ra. 

no distinction as regards alienation by, or inter vivos ••• 56b 
power of alienation by, bas followed alienation inter 
vivos (R. 2) ... • ••• ••• ••• :, 6b 

questions concernirg governed by custom ... Prelim. 

Women, 

cannot claim partition of husband’s share of joint estate 
as owner, but can obtain separation of share ••• 15 

except widows and mothers, generally excluded by 
collaterals ... ... ... ... ... ••• 23 

adoption by, when allowable ... ... • 39 

alienation by, of immoveables, only allowable for neces¬ 
sity . 62, 64 

examples of legal necessity ••• • ... ... 63 

persons dealing with, bound to know of their limited 
interest ... ... ... ... ... ... 65 

may dispose of property acquired from their own relatives, 
or in absolute gift ... .. ... ... 66 

dower of, how fixed ... ••. ... ... ... 83 

are eligible for election to ollice of Muliant : , ... 86 

special property of ... ... ... ... 268 

cannot dispose of ornaments made up by husband with¬ 
out his sanction ... .. ... ... ... 269 

succession to special property of ... ... 270, 271 

Worshippers, 

of mosque may sue to eject Imam (it l) 92 

W rongkul Dispossession ok Tenant, 

relief for ... ... ... ... ... ... 162 


Yaganagan, 

meaning of term (Exp.) .. ... ... ... 123 


Zauurat Zati, 

personal necessities justifying alienation ... 63 (g) 

Zemlndahi, 

village, features of ... ... ... ... 137 (a) 
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